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DEPARTMENT OF THE INTERIOR, 


} Gnited States Patent Office. 


J. H. D. Wasuineton, D. C., July 1, 1899. 
Taomas H. Macpoyarp, 
Care Philip Mauro, Interference No. 20,090. 
City. . 


Please find below a copy of a communication from the 
- Examiner concerning your application for Recording and 
Reproducing, fied Dec. 5, 1898, serial number 698,328. 
Very respectfully, 


Room No. 219. - 
All communications should be addressed to Cc. H. D UELL, 


Sage Commissioner of Patents. 


Your case, above referred to, is adjudged to interfere 
with others, hereafter specified, and the question of priority 
will be determined in conformity with the Rules. 

The statement demanded by Rule 110 must be sealed up 
and filed on or before the 10th day of July, 1899, with the 
subject of the invention, and name of party filing it, 
indorsed on the envelope. ‘Che interference number should 
also be indorsed thereon. The subject-matter involved in 

- the interference is 


The method of forming a sound record which consists in 
placing a vibratory cutting style in contact with a tablet, 
causifg said style to vibrate in a plane approximately per- 
pendicular to the surface of the tablet by impressing sonor- 
ous vibrations thereon, and simultaneously moving said 
tablet at such a speed that sounds requiring one minute in 
their production form a record apnroximately forty-four 
meters in length. 
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2 ¢ Preliminary Statement. 


This is your claim 3 and interferes with claim 7 of an” 
application of Leon F. Douglass, of Chicago, Ill., whose * 


attys. of record are Munday, Evarts & Adcock, Marquette 
Block, Chicago, Ill. i 

In case of an adverse decision in this interference pro- 
ceedings, all the claims in this case will probably be re- 
jected. 


IN THE UNITED STATES PATENT OFFICE. 


Interference No. 20,090, between application of Tomas H. 
Macpnonacp No, 698,328, filed Dec. 5th, 1898, and an ap- 
plication of Leon F, Dovarass. 


Preliminary Statement of Thos. H. Macdonald. 


County oF Fairrietp, 
State of Connecticut, 


Tomas H. Macponatp, being duly sworn, deposes and 
Says : 

I am the applicant in the above-entitled application, No. 
698,328, filed December 5th, 1898. 

I first conceived the invention set forth in the declaration 
of interference in November, 1897, and in that and the fol- 
lowing month devoted much thought and study to the sub- 
ject. In January, 1898, I designed and had drawings made 
of a machine intended to embody the conception of high 
surface speed in making sound-records. I disclosed my 
ideas, as far as they had developed at that time, and dis- 
cussed them with others; in November and December of the 
year 1897. 

During the early part of the year 1898 the work on this 


1! of 
Preliminary Statement. 3 


experimental machine proceeded to the point of having pat- 

.terns made; but before its completion the idea of increased 
speed became more prominent in my mind, and assumed 
greater importance than the other ideas embodied in said 
machine. I therefore left said machine incomplete and, 
continuing my investigations during the summer of 1898, I 
determined upon a different design in the month of, July, 
1898. At this date I conceived the definite design, propor- 
tions and mode of operation of the machine which later 
came into use and which is known as the “Graphophone 
Grand”. I made sketches and drawings thereof and dis- 
closed it to others in July and August, 1898, and began the 
construction of the first machine of this type about August 
10, 1898. 


The work of construction was carried on diligently and . 


the first machine was completed and tested about the first of 


October, 1898, and from that time forward was exhibited to. 


a number of persons. All the above work occurred at the 
factory of the American Graphophone Company, at Bridge- 
port, Connecticut. 

On October 18, 1898, I exhibited the machine to Leon F. 
Douglass, of Chicago, Ill, who, I understand, is the other 
party to this interference. Said Douglass discussed the ma- 
chine with me and others at length, inquired as to the prin- 
ciples upon which it was based and by which its remarkable 
results were obtained, and received from me an explanation 
of them. 

I made no model, as distinguished from the full sized 
machine above referred to, and from which subsequent ma- 
chines made for the market were patterned. The manu- 
facture of commercial machines of this type began immedi- 
ately (that is, in October, 1898,) and many hundred machines 
embodying the invention in issue have been made and sold 
by my assignee, the American Graphophone Company. A 
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Amended Preliminary Statement. 5 


number of i . i i | cle 
of machines were sold in advance of completion, the greater importance than the other ideas embodied in said 


first deliveries to purehasers being in December, 1898. 
THOMAS H. MACDONALD, 


1899. 


W. R. MILLER, 


[Norarrar Srat.] Notary Public 


IN THE UNITED STATES PATENT OFFICE, 
Interference No, 20,090, 


MAacponacp, No, 698,328, filed December 5, 1898, and an 
‘ 


application of Leon P. Dovatass, 


Amended Preliminary Statement of Thos, H. 
Macdonald. 


bes: 


THomas H. Macponarp, being duly sworn deposes and 
says: Iam the applicant in the above-entitled a ; 
No. 698,328, filed December 5, 1898, , 

I first conceived the in 
of interference in November, 1897, and in that and the fol 
lowing month devoted much thought and study to the =a 
ject. In January, 1898, I designed and had drawings ane 
of a machine intended to embody the conception along with 
other ideas. I disclosed my ideas and diseussed setee itl 
others, in November and December of the year 1897 one 

During the early part of the year 1898, the work os thi 
experimental machine proceede. “ 
terns made; but before its completion the 

speed became more prominent in my mi 


idea of increased 
nd, and assumed 


pplication, | 
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d to the point of having pat- | 
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Sworn to and subscribed before me this 6th day of July 


between application of Thomas H. 


machine. I therefore left said machine incomplete, and, con- 

tinuing my investigations during the summer of 1898, I de- 
termined upon a different design in the month of. July, 1898. 
At this date I conceived the definite design, proportions and 
mode of operation of the machine, which later came into use 
and which is known as the “Graphophone GRAND,” and 
which embodied the invention defined in the claims of my 
said application, and in the declaration of interference. I 
made sketches and drawings thereof and disclosed it to others 
in July and August, 1898, and began the construction of the 
first machine of this type about August 10, 1898. 

The work of construction was carried on diligently and 
the first machine, embodying fully the invention in issue, 
was completed and tested about the first of October, 1898, 
and from that time forward was exhibited to a number of 


_ persons.” All the above work occurred at the factory of the 


American Graphophone Company, at Bridgeport, Connecti- 


' eut. 


vention set forth in the declaration | 


On October 18, 1898, I exhibited the said machine to 
Leon F. Douglass, of Chicago, Ill., who, I understand, is the 
other party to this interference. Said Douglass discussed 
the machine with me and others at length, inquired as to 
the principles upon which it was based and by which its 
remarkable results were obtained, and received from me an 
explanation of thein. 

I made no model, as distinguished from the full sized 
machine above referred to, and from which subsequent 
machines made for the market were patterned. The manu- 
facture of commercial machines of this type began imme- 
diately (that is in October, 1898) and many hundred ma- 
chines, embodying the invention in issue, have been made 
and sold by my assignee, the AMERICAN GRAPHO- 
PHONE COMPANY. A number of machines were sold in 
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i 6 Thomas H. Macdonald. seatiiceia mee lease | r 
: p ia advance of complet: iveri 
i Me, Ht Saiag ta td et ge P ah ene Ott Gelbesrine Ap urchassts Q, 2. Are you the same Thomas H. Macdonald whose 
5 ee EA : * application for patent, filed December 5, 1898, Serial No. 
he LA ; - : THOMAS H. MACDONALD 608,328, is involved in this interference ? 
fi es Sworn to and subscribed before me this 12th day of July, A. Iam. 
+* I % 1899. | Q. 3. How long have you been a factory manager of the 
a ‘ : W. R. MILLER, American Graphophone Company ? 
ee ee mY [Seat.] Notary Public. | A. Since August, 1892. 
a eee ‘ ; Q. 4. During the period that you have been factory man- 
i: & ft fo Bc IN' THE UNITED STAT ae , ger who has designed and determined the construction of 
4 eB ES PATENT OFFICE. the different machines and appliances which the American 
% Leon F. Dovarass Graphophone Company has introduced and manufactured? . 
it — ihacnn puntrene No. 20,090, _ A. [have designed practically all of them; everything 


except a few of the minor appliances, and nothing has been 
Depositions of witnesses taken on behalf of Thomas H, Baad OF manuiacinred exnent by “y sanciia i 

Macdonald, pursuant to the annexed notice, at the factory of 6. Stain: Seek yout appleation: ih SRARMereNGG, Gril 

the American Graphophone Company, Bridgeport, Conn., which is the subject-matter of the interference, reads as 


beginning Thursday, January 18, 1900, at 1 o’elock in the follows: 


i afternoon, before William R. Miller, a notary public, in and “The method of fo:ming a sound record which con- 
¥ for the county of Fairfield, Connecticut, sists in placing a vibratory cutting style in contact 
i ‘ : with a tablet, causing said style to vibrate in a plane 
‘, Present: Puitir Mavno, Ksq., on behalf of Tromas H. approximately perpendicular to the surface of the tablet 
* Macponap, and Epmunp Apcock, Ksq., on behalf of Leon | by impressing sonorous vibrations thereon, and simul> * 


taneously moving said tablet at such a speed that sounds 
requiring J minute in their production form a record 


Fe Douauass, Mr.Douatass also being 
{ 

| : : 

| approximately 44 meters in length.” 


present in person. 
And thereupon 


THOMAS H. MACDONALD. 
: | Did you. ever construct a machine for carrying out that 
Tomas H. MAcponatp, a witness produced on his own operation ? 


behalf, being first duly sworn, deposes and says, in answer | A f did. 


X uf to questions by Mr. Mauro, as follows: Q. 6. When did you begin to make drawings for the 

“7 Question 1. State your name, age, residence and occupa- ‘construction of said machine and when were the drawings 
tion? | complete? ” 

’ Answer. Thomas HH. Macdonald; 40 years; Bridgeport, | A. Drawings were begun about the middle of July, 


Conn.; manager Factory American Graphophone Company, 1898, and were completed on the 12th day of August, 1898, 
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a Thomas H. Macdonald. ; 


The coustruction of the machine or parts of the machine 
was bevun before the completion of she drawings, probably 
about the Ist of August, 1898. 

Q. 7. When was the first machine of that type complete? 

A. As near as I can recollect about the middle of Sep- 
tember, 1898. ‘ 

Q. 8. Have you in your possession the original drawing 
which were followed in the construction of that machine? 
and if so, please produce it. 

A. I have such drawing now in my possession, and pro- 
duce it. ans 


(The witness produces a pencil drawing and a blue- 


print, which are offered in evidence, to be marked, re- . 


spectively, as follows: “Macdonald Exhibit, Pencil 
Drawing,” and “ Macdonald Exhibit, Blue Print Draw- 
ing.”) 


Q. 9. What difference is there between these two drawings, 
and state whether both were used in making the first ma- 
chine? 

A. The blue-print is made from the tracing made from 
the pencil drawing, and differs only that a number of the 
dimensions of various parts of the machine were written in 
on the tracing. 
were both used by the workmen in constructing the first 
machine. 

Q. 10. What are the dimensions of the mandrel shown in 
the drawings? 

A. The exact dimensions of the mandrel are not marked 
in the drawing, but it was of such a size made on the stand- 
ard taper as to earry a five-inch cylinder, outside diameter. 

Q. 11. [fave you in your possession the first machine built 
of this t);<; and if so, please produce it? 


The pencil drawing and the blue-print * 


Thomas H. Macdonald. 9 
A. I have. 


(Mr. Mauro: The machine produced,by witness is 
offered in evidence, to be marked “ Macdonald Exhibit, 
First Graphophone Grand.”) 


Q. 12. When did you first operate that machine by mak- 
ing and reproducing sound records thereon ? | 
A. As near as I can fix the time, somewhere between the 
15th and 20th of September, 1898. 


(Mr. Apcock: The answer of the witness to the last 
question, and also the preceding question, is objected 
to in so far as they are in variance with Mr, Mac- 
donald’s preliminary statement.) 

Q. 13. At what speed or number of revolutions of the 
mandrel shaft did you run the machine in making the first 
sound records thereon ? 

A.-About 115 to 120 revolutions per minute. 

Q. 14. Did you make any experiments at different speeds 
in order to determine that at which the machine should be 
operated ; and if so, state what you did in that connection ? 

A. I made but few tests with the Graphophone Grand in 
that direction, but made a number of tests with the ordinary 
Graphophone, before building the Graad. 

Q. 15. Please state what results you observed with refer- 
ence to the effect of increasing surface speed of the recording 
tablet ? 

A. I increased the ordinary surface speed of the Grapho- 
phone cylinder, which is in the neighborhood of 750 inches 
per minute, to a speed of perhaps a thousand inches per 
minute, which would be roughly a revolution of the eylin- 
der in the neighborhood of 160 or 170 revolutions. I then 
increased it to about double the ordinary speed. I then 
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10 Thomas H. Macdonald. 


incr ssl the speed to a number of points, running up to 
prob idly six times the ordinary speed of a Graphophone, 
whic! is 120 revolutions per minute. 

Tlie results I found were an increase in the clearness and 
volume of reproduction, but it was not a general or gradual 
increase of volume or quolity keeping pace with the increase 
of speed. I found not much improvement in the record up 
toa point of a thousand or 1,200 inches per minute. From 
that point to about 1,600, 1,700 or 1,800 per minute, | found 
the increase in quality and loudness to be rapid ; but beyond 
this point, the increase became small, so that at a speed of 
six times the ordivary Graphophone speed, there was not 
much notable gain over the speed that I finally adopted for 
the Graphophone Grand, which is, as stated in the applica- 
tion for patent, about 44 meters a minute. These experi- 
ments «and investigations determined the size of the Grapho- 
phone Grand cylinder. My object being to get a eylinder 
that would revolve at the same number of revolutions per 
minute as the ordinary Graphophone, so that I might use 
the motors, both spring and electric, which were then in 
existence. 

Q. 16. Do you remember a visit made to the factory of 
the American Graphophone Company by Mr. L. F. Douglass 
and hir. Henry Babson, in the fall of 1898? 

A. | do. 

@. 17. Do you remember showing and exhibiting the 
Graphoplhone Grand to them? 

A. I do. 

Q. 18. Was that the machine which has been offered as an 
Exhibit in this case? 

A. It is. 

@. 19. Please state briefly what preceded and led to the 
exh ition of that machine to Messrs. Douglass and Babson ? 

A. Mr. Douglass and Mr. Babson came to the factory 
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Thomas H. Macdonald. ll 


with Mr. Easton and Mr. Devine on the 18th of October, 
, 1898, bringing with them the polyphone, fitted for a graph- 
ophone. Mr. Easton came to my office shortly after their 
arrival at the factory and entered into a discussion with me 
in regard to the merits of the polyphone. I was not im- 
pressed with the value of the device, and told Mr. Kasten 


that if he was thinking of the loudness of a record, I had a» 


machine that I had completed but a short time before which 
would give a reproduction vastly better, both in regard to 
volume and quality, than the polyphone. Mr. Easton was 
interested, of course, and desired to see the machine at once. 
I then brought out the Graphophone Grand, and it was the 
first time Mr. Easton had ever seen the machine exhibited. 
He had seen the machine in the course of construction in 
the laboratory but had never heard a reproduction. I made 
a talking record from the machine and immediately repro- 
duced it. I also sent for Mr. J. J. Fisher, a singer for 
Graphophone records, had him make a short singing record 
upon the machine and reproduced that for Mr. Easton. He 
was very greatly impressed by the exhibition. After listen- 
ing to the machine several times the suggestion was made 
by Mr. Easton that the machine slfould be shown to Mr. 
Douglass, Mr. Babson and Mr. Devine who were then in 
another part of the factory. This was accordingly done. 
Before Mr. Douglass, Mr. Babson and Mr. Devine were 
brought into the room Mr. Easton I think suggested that to 
make the effect more startling or more striking, the machine 
should be coyered with a piece of paper, and I did so. 

Q. 20. State who was in the room at the time the exhi- 
bition took place in the presence of Mr. Douglass and Mr. 
Babson. ; 

A. Mr. E. D. Easton, Mr. Andrew Devine, Mr. Walter P. 
Vhilips, Mr. J. J. Fisher, and myself. 


Sent 


Pha tem bm 


= nee tt 


aoe. 
es os Ke 
ate 
¢ 
Raymond | 


. 


y 
, 
x 
7 


Leg, 
yea te 
eo oly 


ss acetate 


ets, 3 oS > 


(et 


Face et 


hl Thomas H. Macdonald. 


(). 21. Of these persons, who were in the room already, 
ani! who entered with Mr. Douglass and Mr. Babson ? 

A. Mr. Easton, Mr. Fisher and myself were in the room, 
an! Mr. Philips and Mr. Devine entered about the same 
time—I think came in together with Mr. Babson and Mr. 
Douglass. , 

Q. 22. In what room did that exhibition take place? 

A. In the room in which we now are. 

Q. 23. What are the dimensions of this room? 

A. The exact dimensions are 21 feet 8 inches long and 
about 14 feet wide. 
21 feet 8 inches long and 14 feet nine inches wide. 

Q. 24. Have you in your possession a diagram of the 
room ; and if so, please produce it? 

A. I have. 


(The drawing produced by the witness is offered in 
evidence, to be marked: ‘ Macdonald Exhibit, Dia- 
gram of Manager’s Office.”) 


Q. 25. On this diagram are certain marks and names. 
Please state, if you know, who placed them there, and what 
they indicate ? 

A. I have made a cross within a circle for the position 
occupied by each of the persons present, at the time of the 
exhibition of the Graphophone Grand on October 18, 1898, 
and lave marked them with the names of the various per- 
sons present. These positions are as 
Jocute them, and are to the best of my re 
tially correct. 3 

(). 26. At the conclusion of the exhibition to these gen- 
tleten low far was Mr. Douglass from you and how far was 
Mr. (oaston from you ? 

4 Mr. Dougliss was «bout 10 feet from me, and Mr. 
Ea «1 about six or seven feet at right angles from the posi- 


‘as I can now 
ection substan- 


The exact dimensions I have madeare ~ 


Thomas H. Macdonald. ; 13 


tion which Mr. Douglass occupied. This I estimate to the 
best of my recollection. 

Q. 27. What are the acoustical properties of this room ? 

A. I consider them very good. 

Q. 28. Of what materials are the walls, the ceilings? 

A. The walls are tongued and grooved, pine plank, the 
ceiling is of planking covered with as}estos. 

Q. 29. Were you in a position to ‘lar any conversation 
that may have taken place between Mr. Easton and Mr. 
Douglass ? 

A. I was. 

Q. 30. Did the machine remain covered during the pres- 
ence of Mr. Douglass and Mr. Babson? 

A. It remained covered during the exhibition of the 
machine. At the elose of the exhibition d removed the 
paper. 

Q. 31. Did you remove it intentionally or accidentally ? 

A. I removed it intentionally ; it was necessary to remove 
the horn from the machine to do it, as | had made a hole 
in the paper to put the horn through it. 

Q. 32. If any conversation occurred at that time, state 
what you reinember of it? 

A. There was conversation among a number of the peo- 
ple. There was a great deal of amazement at the loudness 
of the record, the volume and quality, expressed by Mr. 
Babson, Mr. Douglass, also Mr. Devine. Mr. Douglass 
made the remark, the substance of which was, that this was 
the finish of the polyphone or the eclipse of the polyphone, 
or something of that nature; his exact words I cannot 
recall. This remark was made, I think, before the paper 
was removed. After the paper was removed, I recol- 
lect Mr. Douglass asked me why I had weighted the 
reproducer; also if it were an ordinary Graphophone 
reproducer that I was using. I replied that it was an ordi- 
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14 Thomas H, Macdonald. 


nary Graphophone reproducer, but that it was necessary to 
add considerable weight to the otdinary form, on account of 


. the loudness of the record, and also, I believe, on account of 


the higher surface speed, tending to throw the reproducer 
from the cylinder, especially on the higher and louder vibra- 
tions. I.think the question was also asked, whether by Mr. 
Douglass, Mr. Babson or Mr. Devine I could not recall, as to 
whether we used an ordinary recorder or a special one. I 
replied that we were then using an ordinary recorder for the 
machine, or what has been known in the music making 
business as the Macdonald recorder, which at that time had 
just been placed on the market, and was a slight modifica- 
tion of the recorder I had patented in 1894. There were a 


_ number of other questions asked in regard to the making of 


records and reproducing such records, but I can’t recall 
anything of their substance just now. 

Q. 33. Did you hear Mr. Easton remark, “isn’t it funny 
that Mr. Douglass was telling us of this same thing on the 
train coming here” or any words to that effect? 

A. I did not. 

(). 34. Did you hear Mr. Douglass remark, “I knew it 
would do it, for I had tried it before,” or any words of simi- 
lar import ? 

A. I did not. 

Q. 35. In his talk with you on that occasion did Mr. 
Douglass intimate that he had done or thought of the same 
thing before? 

A. He did not. 

(). 36. Had Mr. Easton ever before that time suggested to 
you to use a large blank? 

A. He never did. ; 

(). 37. Is the invention described and claimed in your 
aj lication for patent involved in this interference your 
own original invention ? 


- 
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Thomas H. Macdonald. 1S 


A. Ut as. 

Q. 38.’ Was it or any part of it ever suggested to you by 
any one else? 

A. No part of it was ever suggested to me by any one 
else ? 

Q. 89. Do you remember signing in March last a state- 
ment with reference to the events which occurred on the 
18th of October, 1898, and is this the statement which I now 
show you? 

A. I recollect agnig this statement. This is the 
statement. ; 

Q. 40. Are the statements there made so far as they 
relate to the events of October 18, 1898, true ? 

A. They are substantially true. ; 

Q. 41. Do you know when you signed that statement? 

A. I do not recall the exact date. 

Q. 42. Give it as near as you can please ? 

A. It was sometime I think in last March. 


/ 


(The statement referred te is offered in evidence, to 
be marked “ Macdonald’s Exhibit Macdonald’s State- 
ment March 18, 1899.”) 


(Mr. Apcock: The stathment offered as an ex- 
hibit is objected to, as incompetent, immaterial and 
not the best evidence.) 


Q. 43. Have you everin the use of ordinary talking 
machines, made sound records at the various speeds at 
which such machines were capable of operating, or have 
you known of this being done by others, and if so, state the 
facts within your knowledge ? 


(Question objected to as incompetent, immaterial and 
irrelevant, and inadmissible.) 
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16 Thomas H. Macdonald. 


A. Ihave made such experiments many times, both on 
‘iraphophones and Phonographs. I have known of other 
records being made and so made at a speed of about 150 to 
160 revolutions per minute on a Phonograph, as early as 
1890, by the New England Phonograph Co., in Boston. They 
were made for exhibitors’ use upon a treadle Phonograph, as 
the exhibitor found he could make his treadle governor work 
betier ifhe ran it at a high speed. I was present on one 
occasion in the rooms of the New England Phonograph 


Company in Boston when such records were made, or when ° 


such records were instructed to be made for a particular ex- 
hibitor, who requested that they be made at exactly 150 
revolutions per minute. He was charged, I think double 
price for them. He gaveas his reason for this, that he had 
his governor treadle set for this speed, and could not easily 
change it. Such experiments have been made here in the 


_ factory by a number of our people in times past. I do not 


recall now any specific instance when such an experiment was 
made, but speak from the general knowledge of the subject. 

Q. 44. You have stated that you designed the various 
types of Graphophones that have been manufactured by the 


American Graphophone Company, and placed on the market ° 


since 1892? 
A. I have. 


Q. 45. Did you determine all the parts and proportions: 


of such machine, and their governable speed capacities? 


(Same objection.) 


A. I have. 

Q. 46. What is the maximum speed capacity of the Type 
U Graphophone ? 

A. About 180 revolutions per minute. 

. 47. What is the maximum speed capacity of Type K 
Graphophone ? 
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4 Just the same; it te the same machine, except the 
parug koife is added to the U machine, which is known as 
Ve 1 k. 2 

2. iS. What was the maximum speed capacity of Type 
C, running with an electric imotor? 

A. About 190—some of them might possibly ran 200. I 
never have found a machine that would run up to a speed 
of 200 revolutions and govern, but it is possible that such a 
machine might have been sent out. 

Q. 49: What happens in making a sound record if the 
speed of the machine is forced beyond the capacity of the 
governor? 

A. The record is irregular, false; the reproduction of a 
record depending upon the uniform speed or uniform rotation 
of the cylinder. As soon as the governor ceases to control 
the machine the mandrel which carries the cylinder runs 
irregularly, now fast, now slow, and the record is destroyed 
as far as its reproduction is concerned, or rather faithful 
reproduction is concerned, from the fact that the pitch will 
vary so greatly us to produce sounds that cannot be called 
actual representations of the original—in fact they are very 
inaccurate. A variation of speed is auch more noticeable 
in a musical record than in a talking record. 

Q. 50. Ila sound record were made, at a speed beyond 
the limits of the governor, would that fact be evident on 
the reproduction thereof, presuming it to be a musical 
record ? 

A. J have no doubt but that it would be very evident. 

(). 51. Were you present in Chicago on or about Decem- 
ber 7, 1899, at the office of the Polyphone Company, when 
some tests were made of u sound record, known in this case 
as “Douglass Exhibit, 1897, Sound Record ”? 

A. I was present. 

Q. 52. Did you do anything to ascertain the approximate 
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speed at «lich that record was made; and if so, state what 
you did 
A. Mr. Douglass placed the record upon a Phonograph 
which I think was running about the ordinary speed; that 
is, 120 revolutions per minute. The record was very slow, 
low pitched, and was evidently made at a higher speed. I 
increased the speed of the machine, and asked Mr. Doug- 
lass if the record sounded more natural ; and finally reached 
a point where Mr. Douglass told me that is about right, 
about natural. I then carefully timed the number of revo- 
Jutions of the cylinder, using a stop watch, and found them 
to be about 176 revolutions per minute. Mr. Munday who 
was also timing the revolutions with his watch in his hand 
called it 180 revolutions per minute. The reproduction 
was that of a song “I Love You in the Same Old Way,” and 
sounded to me about such a tone as I would expect in a 
reproduction of a Graphophone or Phonograph of that song. 
I then increased the speed of the machine to the limit of 
the Phonograph, and found that it was running at about 
195 to 200 revolutions per minute, when the record sounded 
falselto, and made the impression upon my mind that it 
was running entirely too fast; so much so that if I were 
exhibiting the vecord I would diminish the speed of the 
machine. My opinion is that that record was made at a 
speed somewhere between 175 and 185 revolutions per 
minute. 

Q. 53. in making that test what character of voice did 
you assunic ihe singer to have ? 

A. I should call it a baritone, perhaps what might be 
called in the talking machine business, a high baritone, 
somewhere between a baritone voice and a tenor. 

Q. 54. And at the time the machine was running at 
about 176 revolutions per minute was the pitch of the song 


| 
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taade to approximate to what you would call a high bar- 


itone? 

A. I recollect that it was. 

Q. 55. Did you make a memorandum while in Chicago 
of what happened at that time, and if so, please produce it? 


(Objected to as incompetent, irrelevant, immaterial 
and inadmissible.) , 


A. I made such a memorandum at that time. 
Q. 56. Please read it. 


(Same objection.) 


A. “Cricaco, December 8, 1899. 

Minutes of test of ‘Sound Records known as Douglass 
Exhibit Sound Record, 1897,’ made by the undersigned 
in company with Mr. Philip Mauro, Mr. Andrew Devine, 
Mr. Munday, Mr. Adcock, Mr. Smith and Mr. Douglass. 
The record was produced and submitted by the Magistrate 
in the case at issue, 7. e., Macdonald os. Douglass, Patent 
Interference. The record was placed upon a machine, a 
Phonograph, Type M, which Mr. Douglass stated was run- 
ning at normal commercial speed, that is 120 revolutions of 
the mandrel per minute. At this speed the record sounded 
low and indistinct. Mr. Douglass then increased the 
speed. I timed the revolutions on a mandrel, using a 
stop watch. Mr. Munday also timed thera, using «an ordi- 
nary watch. The speed was then about 160 revolutions per 
minute. I then raised the speed of the machine slowly, first 
asking Mr. Douglass the quality of voice possessed by Mr. 
Ford, the reputed maker of the record ‘I Love You in 


* the Same Old Way’ which we were testing. Mr. Doug- 


lass replied that he thought he was a high tenor. I 
continued to raise the speed of the machine till the sound of 
the record seemed natural. I then asked Mr. Douglass if 


‘ist sounded like Mr. Ford’s voice and if the speed of the 


machine was about right. He replied that it was. I then 
‘uted 43 revolutions in 15 seconds, or a speed of 172 per 
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minute. Mr. Munday, counsel for Mr. Douglass, timed the 
same, and made it 180 per minute. I timed it three times 
and found at no time according to my reckoning to exceed 
176 revolutions per minute. I then raised the speed to the 
limit of the machine, about 192 revolutions per minute. At 
this speed the voice sounded unnatural, being high, shrill, 
and falsetto, clearly a higher pitch than that at which the 
record was made. ‘The condition of the record was fair. It 
did not show excessive wear, nor was the “scratch” particu- 
larly prominent. Viewed from a commercial standpoint the 
record was not, and never was, a good one. It was not loud, 
nor was there any improvement in clearness cr quality over 
the ordinary records of its size, sold in the open market. 
Indeed it compared unfavorably in the above mentioned 
requisites of loudness, quality and clearness with an ordi- 
nary duplicate of the same selection taken at random from 
stock and placed on and reproduced from the same machine, 
immediately after the conclusion of the test. 
(Signed) T. H. Macponacp, 
Auditorium Hotel Annex, 
December 8, 1899.” 


And I have added here: “N. B. The test was made at 
the office of the Talking Machine Company, 107 Madison 
street.” 


Q. 57. Who wrote that statement, and when was it written? 
(Same objection.) ; 


A. I wrote the statement in the Auditorium Annex on 
December 8, 1899. 


(The paper which the witness has just read is offered 
in evidence, to be marked “ Macdonald’s Exhibit Mem- 
orandum of December 8, 1899.”) Ni 


(Same objection..) 


OE try ee meer 


Q. 58. You have spoken in that statement of the, 
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“scratch” showing on a record. Please explain what this 
means ? 


(Same objection.) 


A. By “scratch” we refer to the false sound heard in a 
reproduction of a record caused by the friction of the repro- 
ducer point dragging on the surface of the cylinder—the 
rougher the surface of the cylinder the more intense the 
seratch or scraping or hissing sound. Records that have 
been much used are specially prominent in “scratch.” All 
old records—old in the sense of having been used a great 
deal—are denominated scratchy. As a rule, the reproduc- 
tion is much impaired by the “serateh.” 

Q. 59. Tow does that record compare with the ordinary 
commercial product of the fall of 1897, in volume and 
qualtity. 

A. Well, I should class that as a fair record, for an orig- 
inal, in the; matter of seratch, I think it compares fayor- 
ably. Ido not consider it to be more scratchy than the 


ordinary commercial record. It is not such a record, [ , 


think, as would strike the listener as being something out 
of the ordinary. 

Q. 60. In your opinion was that record at the time it was 
made a particularly loud one, comparing it with the ordi- 
nary records of its size, and give any reason you have for 
the opinion you may express ? 

A. I would not class that as having ever been a particu- 
larly loud record. ‘The wear upon records does not materi- 
ally diminish the loudness. It increases the scratch, the 
fainter parts first disappear, but the stronger, fuller tones 
Will remain almost as loud when the record becomes unus- 
ble, commercially speaking, as when first made. There is 
another point in the record which I noticed, that is the 
dictation, the announcement which it is usually called, pre- 
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eeding the song. This sounded natural when we repro- 
duced it, and did not show signs of excessive wear, neither 
did the piano accompaniment, and from that I conelude 
that the record at no time of its existence was materially 
louder than what I heard. 

Q. 61. When were arrangements made for the manu- 
facture of Graphophone Grands for sale? 

A. Mr. Easton instructed me to proceed with the making 
of this machine immediately upon his return to New York. 
He called me on the telephone and we had a conversation 
of some length, urged that we proceed with the greatest 
possible dispatch to manufacture this machine. 

Q. 62. Did you do so? 

A. We did so. 

Q. 63. Do you remember when sales were first made, or 
orders received for machines of that type? 

A. I don’t know when the first orders were received, 
The first shipments were made on the 17th of December, 
1898. There were six machines completed. One was sent 
to the Columbia Phonograph Co.’s Office in Paris, one was 
delivered to the Columbia Phonograph Company’s Office in 
Philadelphia, and four were sold to F. M. Prescott, of New 
York, and shipped to his order. It is possible they were 
not all shipped on the 17th; they were all shipped certainly 
before the 21st ; the orders were received on the 17th. 

Q. 64. When did the so-called Edison Concert Phonograph 
make its appearance on the market ? 

A. The first one I saw was in the following May, 1899, I 
think. 

Q. 65, Did you, some years ago, make a machine for using 
flat disk shaped tablets? 

A. I did. 

Q. 66. When was that machine made ? 

A. In February, 1894, 
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(The two preceding questions and answers objected 
to as incompetent and inadmissible, and contrary to the 
witness’ preliminary statement if it is attempted to carry 
the witness’ dates back of those given in the preliminary 
statement.) 


Q. 67. Give a brief description of that machine? 
(Same objection.) 


A. This machine was provided with a spring motor, en- 
closed in an oblong case about 8 inches long, 4 inches wide, 
and 24 or 3 inches high. Atone end of this case an up- 
right journal projected on which was placed a disk of metal 
about 5 inches in diameter. On the other end of the case 
was a projection which carried a reproducer holder. The 


| underside of the metal disk was cut to a spiral groove, 100 


to the inch. An arm extended from the reproducer holder 
underneath the disk to a point directly underneath the re- 
producer, and so arranged as to engage its spiral groove 
mentioned ; when the machine was operated thisspiral groove 
would feed the arm forward, thus causing the reproducer or 
recorder to trace the spiral upon the wax disk record, which 
was placed on top of the metal disk, of the same pitch as 
that mentioned, namely, 100 te the inch. 

Q. 68. Did you make more than one machine at that 
time? 


(Same objection.) 


A. I did not. : 
‘2 69. Did that machine remain in your possession ; if 
‘state what beeame of it? 


(Same objection.) 
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number of records upon this machine; in one case employ- 
ing a metal band for the purpose of making band records 
upon it. In July or August, the machine was taken to 
New York and exhibited at the Waldorf Hotel, and after- 
wards sent to the Columbia Phonograph Co.’s office in 
Washington, immediately after the exhibition, and has 
never been ~eturned to me or to the factory. 

Q. 70. Was this machine ever shown to Mr. L. F. Doug- 
lass, as far as you know? 
(Same objection.) 


A. It was. 
Q. 71. Was Mr. Douglass a visitor at the factory during 


the year 1894? 
(Same objection.) 


A. He was. 
Q. 72. How frequently ? 
A. Well, I should say he came two or three times, possibly 


more. He usually came with Mr. Easton. 
Q. 73. Did be have free access at those times to all 


parts of the factory ? 


A. He did. He accompanied Mr. Easton in his visits to | 


the factory and to the various departments of the factory. 
Q. 74. You have stated that the disk machine referred to 
was made in February, 1894? 


A. It was. 
Q. 75. How did you fix that date? 


(Objected to as incompetent and inadmissible.) 


A. I fixed the date by the drawings—the rough draw- 
ing which [ made at that time of the construction of the 


machine. 


au 
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«2. 76. Please produce the drawing referred to ? 
(Same objection.) 


(The drawing is produced and offered in evidence, 
to be marked “ Macdonald Exhibit Disk Graphophone:”) 


(Same objection.) 


Q. 77. This drawing has written on it the words and 
figures, “Toy Graphophone, T. H. Macdonald, designer 
and inventor, February 3, 1894” Who wrote those words 
on the drawing, and when ? 


(Same objection.) 


A. I wrote them on the date given, February 3, 1894. 

Q. 78. If the disk machine made from that drawing 
was shown to any one in the early part of 1894, please 
name some of the persoi.s who saw it? 


(Same objection.) 


A. It was shown to Mr. Bettini, Mr. D’Ancona, Mr. 
Clephane, Mr. Easton, Mr. Crotaelin, Mr. Douglass, Mr. 
George Lyle and Mr. Mervin Lyle, and I think all of the 
employés in the offices of the Columbia Phonograph Com- 
pany in New York at that time, and was afterwards sent 
to the Columbia Phonograph Company’s office in Wash- 
ington. % 

Q. 79. How many threads to the inch has the record 
made on the Type C and on the Columbia Graphophones ? 

A. One hundred threads to the inch. 

{2. 80. Is that a standard construction, and if so to what. 
extent is it followed ? 

A. That is the standard construction and has been used 
*lusively on the Graphophone since May of 1893. It was) 
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adopted by Mr. Easton when he became President of the 
American Graphophone Company. _ 

Q. 81, What is the outside diameter of the ordinary blank 
when first manufactured, and what is the average outside 
diameter ? 

A. The ordinary commercial blank is manufactured to 
not exceed 2 and 3-16 inches, outside diameter ; usually it is 
a little less than that. I would estimate that the average 
blank would be from two and an eighth to two and five 
thirty-seconds inches, as every blank is subjected to two or 
more shavings before being used, which reduces the diame- 
ter slightly. 

Q. 82. Did you recently send to me at Washington a Co- 
lumbia Graphophone, specially arranged to develop high 
speeds? 

sa I did. 


Q. 83. How many threads to the inch to the record were 


made on that machine ? 

A. 100. ; 

Q. 84 Mr. Douglass, in testifying in this case with refer- 
ence to a suggestion contained in a letter, dated March 23, 
189%, to use a Tainter blank, six inches in diameter, and 
either 6 or 12 inches long,so as to get from 5,000 to 10,000 
words on a blank said, “ My idea of that matter was that as 
they run the ordinary machine at 100 revolutions per 
minute and use a blank six inches long, they would get on 
about 2,500 words. My idea in this connection was that if 
you made a blank six inches in diameter and six inches long 
you could reduce the speed to about 50 revolutions per 
minute, and get on about 5,000 words, and a cylinder 12 
inches long you vould get on 10,000 words. 

(). 84}. If a machine were run at 100 revolutions per 
minute and a blank 6 inches long were used,assuming that 


the entire length of the blank were used, at what rate of 


| 
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speed would a person talk, in order to get 2,500 words on 
the blank ? 

A. About 420 words per minute. 

Q. 85. Please state how you arrive at that result ? 

A. There are 100 threads to the inch, six inches would 
contain 600 threads or 600 turns of the cylinder ; if it 
turned 100 per minute it would plainly take six minutes to 
turn the six hundred, which would occupy the entire cylin- 
der ; 2,500 divided by 6 gives 4163 exactly, the average rate 
of dictation would be 4163 words per minute. 

Q. 86. You have taken out quite a number of patents for 
improvements in and relating to talking machines, have 
you not? 

* A. T have. 

Q. 87. Have you in any of these patents, or in any appli- 
cation for patent, claimed any improvement of which you 
Were not an original inventor, and of which you did not be- 
lieve yourself to be the first inventor? 

A. I have not. 


Cross-examination by Mr. Ancock : 


X-Q. 1. In your preliminary statement, Mr. Macdonald, 
you state under oath that you “ first conceived the inven- 
tion set forth in the declaration of interference in Novem- 
ber, 1897, and in that and the following month devoted 
much thought and study to the subject. In January, 1898, 
( designed and had drawings made of a machine intended 
to embody this conception, along with other ideas, I dis- 
closed my ideas and discussed them with others in Novem- 
‘rand December of the year 1897.” Are those statements 
trie? 

A. They are substantially true. My work at that time 
*** Son the line of getting an improved master for mak- 

‘toate records, and it was in this line and the deyel- 
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‘opment of this line of thought that produced the Grapho- 
phone Grand. 

X-(. 2. Please state what ideas you had and discussed 
with others in November and December of the year 1897 ? 


(Question objected to as not germane to the direct 
examination, and counsel is advised that as to this and 
similar questions he makes the witness his own.) 


(Counsel for Douglass disclaims any intention of 
making this witness his own, for any purpose what- 
ever, and states that the question is believed to be 
strictly germane to matters testified to by the witness 
on his direct examination, and also to the general cred- 
ibility of the witness.) 


A. The question was upon duplicating. The difficulty 
of obtaining good duplicates from loud records was great. 
In my investigations about this time I became convinced 
that we were not getting good records or good duplicates 
for two reasons ; first, that in making the original the wax 
did not get out of the way of the heel of the cutter of the 
recorder, so that in the downward movement of the dia- 
phragm the cutter was interfered with, and the groove or 
sound wave cut upon the record was not a true one ; second, 
that as the waves increased in amplitude the reproducing 
ball did not get to the bottom of the groove especially upon 


‘the loud part of the record. This fault noticeable in the , 


original was of course magnified in the duplicate and re- 
sulted, in many cases, in the loss of good masters, or rather 
our inability to use masters that were otherwise good. I 
disetissed this question with a number of the experimentalists 


* who were working with me in the laboratory on several 


oceasions. This naturally led to a train of thought that we 
oug!:t to obviate the first difficulty as well as the second 
whic: would give the recording ctitter more room ; that is, 
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voat the record be stretched out to a greater length than we 
e+re then using. These thoughts were also present in No- 
sember and December and January, 1898, and started the 
train of thought which led up to the machine known as 
the Graphophone Grand. 

x-Q. 3. Give the names of the persons ? 


(Same objection.) 


A. In November, December and January, there were Mr, 
Flemming ; I have forgotten his first name; he was then fore- 
man of the laboratory, and the draftsman Mr. A. M. Coyle. 

x-Q. 4. Any others in November or December, 1897, 
or January, 1898. 

A. I don’t recall of having talked with any one else at 
that time; although it is possible that I did. I think it is 
possible that I talked with Mr. Pierman, a man whom I 
had working on duplicators und taking care of the dupli- 
eating machines. 


x-Q. 5. State what you said in November or December, 
1897, to Mr. Flemming in relation to this matter. 


(Same objection.) 


A. I couldn’t recall the conversation further than I have 
stated in my preceding answer. I have a general knowl- 
edge of having talked this matter over with these people, 
not very fully; I do not, as a rule, discuss these matters 
with any one in the factory or out of it very fully. 

X-Q. 6. State what, if anything, you said in relation to 
this matter in November or December, 1897, to Mr. A. M. 
Coyle? : 


(Same objection.) 


A. I would make the same answer to this as I did to the 
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preceding question, I have a recollection of only discussing 
it in a general way, as I have already explained. 
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is quoted in the preceding X-Q. 9—that a motion will 
be made to strike the entire deposition of the witness 


X-Q. 7. Please state what Mr. Flemming said, if anything, 


. = in relation to this matter in November or December, A. I must refuse to produce them. 


X-Q. 11. You stated in your direct examination that you 
made a few tests with the Graphophone Grand in the direc- 
tion cf determining the speed at which the machine should 
be operated. Were those tests made with the machine 
offered in evidence and marked ‘“Iirst Graphophone Grand.” 

A. I stated or intended to state that these tesis were made 
prior to the designing of this machine for the purpose of 
determining the size of the cylinder, so that I could revolve 
it at the ordinary speed of 120 revolutions per minute and 
still obtain what I desired in the way of surface speed. 
The object of the experiment was to determine the size of 
the cylinder upon this Exhibit machine, which was after- 
ward built. 

<-Q. 12. Then you made no tests with this machine 


from the record.) 


f 


! 


Same objection.) 


A. I couldn’t recall the conversation. 

X-Q. 8. Please state what, if anything, Mr. A M. Coyle, ° 
said to you in November or December, 1897, in relation to 
this matter. 


« 


SPE SSG 


(Same objection.) 


pee 


A. Mr. Coyle had no opinions to offer on the subject. I 
think he came here about that time and was not at that 
ie time very well posted on the art of recording and reproduc- 
ing sound. 

<-Q. 9. In your preliminary statement you state that 


“in January, 1898, I designed and had drawings made of a marked “Macdonald Exhibit, First Graphophone Grand” 
* machine intended to embody this conception along with 


to determine at what speed the machine should be operated ? 
| other ideas.” Do you have those drawings now? Is that correct ? 
A. As I have stated before, this machine was specifically 
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(Same objection.) 


designed to operate at a speed of 120 revolutions per 
me _ A. ‘They are in existence. I have them. minute or about that speed ; the ordinary speed of talking 

i ts X-). 10. Will you please produce them ? machines, for the reason that motors then in existence were 
; fie designed to drive machines at about that speed. When the 
gi (Counsel for Macdonald instructs the witness not to machine was completed I tested it and was satisfied that 
A . produce the drawings referred to and not to answer any 


‘ny caleulations were substantially correct, so much so that 
when the machine was placed as a commercial product I 
ai hot consider it necessary to change the size of: the 
“ander or change the number of the revolutions per 
“hute—that is 120. 

_ * “2. 13. Please describe, in detail, the experiments you 
~*-" sith the ordinary Graphopone before making the 


questions with reference to any unpatented inventions 

or ideas except those involved in this suit.) i 

Pe (Notice is hereby given that in case the witness re- 

fee fics in obedience to instructions of his counsel to pro- 
duce the drawing in question—the ones referred to in 
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the object being to have a “4 
i the point that I have just deseribed in this question— © record was made. fhe reproduction was very loud; : é 
i that is, where I speeded up the machine to the highest pos- 80 ce so that it attracted Mr. Fisher’s attention very re- : ‘* 
4 sible point. I then had the pulley upon the motor made ot The government of the record was not good, as e i 
Lt ee larger. 1 refer to the driving pulley. 1 then carried ioe piteh was first up and then down, and I am not positive i i 
hy / ) another series of experiments through in the same manner. ““ it was reproduced at the exact speed that it was made < 
wy 4 I had a third pulley made and carried through a third 4 I did not care. There were so many of the elements a: 
4 4 series of experiments. These experiments convinced me ye I was looking for in the record and which my oar f b. 
g 4 r| that there was & speed where the cutter would be entirely eg enabled me to datack that T wupeusaned- with ikeons r. ; 
by 4 free to operate and the reproducer ball entirely free to fol- 9 ag and did not ask Mr, Fisher to make any more. f he 
A y low. As I found an increase up to about the surface speed Z te experiment satisfied me that the conelusions I had ar- S 
1 of 1,750 inches per minute. Beyond this point 1 found Ric at from: my talking reenrds would hold in the case of be 
| : some improvement, put nothing so marked as the improve ; ies and after some further consideration of the subject Fes 
¢3 ment at that speed over the ordinary record. No one was - oor to build the innhtne as hers reales, ae ce 
a ‘ present at this experiment. They were not all made at a os : . ings ncn pchina WER dined likin « bi ‘ , 
2 time, but extended over quite a na ey oe F eile oa = = : _— aig ‘probably within a month if ; 
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~- 


Grand, marked “ Macdonald’s Exhibit, First Graphophone 
Grand,” for the purpose of determining the size of the 
mandrel of the Graphophone Grand; state when they were 


made and who were present, if any one? 
re made in the latter part of 


same dictation made under exactly the sar 
ll things equal, until 1 reached 


possibly longer. They were repeate 
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mean—were repeated on different occasions. I then in 
July, I think of the same year, 1898, made an experiment 
with Mr. Fisher, who was a singer at that time, in our 
employ and is still. I did not care to reveal to Mr Visher 
what [ was doing but desired to find out how the ehiige 


the speed approached somewhere near the speed at which 
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3 A. The first experiments we ' 
iM the spring—the exact date I don’t recall, I think it was the would operate with a singer and to find out whether there 
oa latter part of May or ist of June. No one was present ; Ln any improvement, Sol. Welk over to the music: ow cs ., 
cm | no one is ever present at such work that Ido, Tmade my Ww “ee Mr. Fisher was at work, where he was singing then } 
O43 own records ; that is talking wax records, I speeded up the toa Phonograph fitted with a Macdonald recorder. I threw i 
a, } machine at the highest point I could get it, when I made the off the governor belt of the Phonograph as he started the F : 
Zs) i last record of my experiment. The first record was made thing and allowed the machine to “ran away,” and he $ f 
3 A ’ at about the ordinary speed ; the dictation was the “ Kil- made the record until the recorder reached the end of the } 
4 i kenny Cats,” requiring about an eighth of an inch or three- cylinder, which of course was very much sooner than any r fe 
4 sixteenths of an inch of the surface of the cylinder to make of the other three machines to which he was singing. We § : Bs 
' the dictation. I then raised the speed to a number of suc- then reproduced this record upon a Graphopho ne a in i 
: cessive steps, making the dictation over and over again the tric Graphophone, where we tied down the governor and k y g 
ne circumstances, allowing that machine also to “run away” so that ' i § 
§ 3 4 
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MQLI4 You say you did not cure to reveal your ideas 
involved i, sour experiments to which you have referred to 
Mr. Fisher. Vo whom and when did you first reveal them 
to uny one 

A. To which particular experiments do you refer? 

x-Q. 15. | mean the ideas involved in any and all of 
your experiments which you haye thus described ? 

A. On October 18, 1898, to Mr. Easton. 

*-Q. 16. When did you first reveal to any one your ideas 
involved in ‘“Maedonald’s Fxhibit, First Graphophone 
Grand ”? 

A. Outside of the explanation that I have made in regard 
to conversations with Fleming, Coyle, and the experiment 
with Mr. Fisher, and a possible test or two in the presence 
of the workman who finally completed the machine, Mr. 
Osborne, [ did not reveal them to anybody except to Mr. 
Easton, and | did not tell Mr. Easton further than that I 
would explain the work upon which I was engaged, which 
is reported in the reports of the laboratory, until the exhibi- 
tion of October 18, 1898. 

x-Q. 17, When and to whom did you first disclose or 
explain to any one your idea that the loudness and quality 
of a sound record could be very greatly increased and im- 


‘proved by substantially doubling the speed ? 


(Question objected to as assuming what has not been - 


testified to.) 


A. I never made exhibits of any machine to any one 
where [ claimed to substantially double the speed. When 
I exhibited the machine the speed was about 1,750 to 1,800 
inches per minute, which is more nearly three times the 
ordinary spec! than double. Outside of the experiment 
which I have leseribed and made with Mr. Fisher's assist- 
ance, the first exhibition was to Mr. FE. D. Easton on Octo- 
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ter 18, 1898, the same day the exhibition was made to Mr. 
fysaglass, Mr. Babson and the other gentlemen who were 
present on that day. 

»-Q. 18. When did you first disclose or explain to any 
one your idea that the loudness and quality of the sound 
record could be very greatly improved and increased by 
very materially increasing the speed at which the record 
was made and reproduced over that ordinarily and custom- 
arily employed ? 

A. The same answer as in the preceding question. The 
only time in which I explained or showed a machine of 
that character was in the experiments made with Mr. Fish- 


er’s assistance and in the exhibition to Mr. Easton, afore- 


mentioned. 

x-Q. 19. Then with the exception of the experiments 
made in the presence of Mr. Visher, to whom you say you 
did not reveal your ideas, you kept to yourself all know!- 
edge of your ideas about increasing the speed, improving 
and increasing the quality and loudness of the record, until 
you first explained them to Mr. Easton on October 18, 1898. 
Is that correct? : ; 

A. That is substantially correct, except that in the dis- 
cussion of the building of the machine with the draftsman, 
Mr. Coyle, the workmen, who were employed upon it, and 
Mr. Osborne, I may have explained partially why 1 was 
building what then looked like such a ridiculous machine. 
The cylinder was known in the factory, to those who saw it, 
as the sewer pipe machine, from the fact that it looked like 
a joint of sewer pipe, and of course it caused considerable 
comment among those who saw it, but I did not then nor do 
I now, nor do I expect to in the future, reveal to the work- 
men and draftsmen and others in the factory the results ‘I 
expect to get in my experiments. 

-Q. 20. In your last answer the machine you referred 
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to is the one marked, “ Macdonald Exhibit, First Grapho- 
phone Grand?” 
A. It is. 


Adjourned until to-morrow, Friday, January 19, 1900, at 
9.30 o’clock, A. M. 


Frivay, January 19, 1900—9.30 o'clock A. M. 
Present: Same parties as before. , 
Cross-examination of Thomas H. Macdonald, continued. 


X-Q. 21. I understood you to say that prior to October 
18, 1898, Mr. Easton saw the machine marked “ Macdonald’s 
Exhibit, First Graphophone Grand” while it was in c>urse 
of construction? ~ What, if anything, was said by you or 
by Mr. Easton in relation to it? 

A. At this time, and for some time ‘prior, we had been 
working to obtain a permanent or semi-permanent master 
for duplicating purposes, and as [ have before explained, 
the experiments were started and conducted principally with 
a view of obtaining a very much better master or record of 
sound to be used as a master. All my talks with Mr. 
Easton were upon this basis ; that is, a machine to produce 
a better mast«., one that would have a much longer life 
and would produce better results. I did not go into the details 
with Mr, Easion, nor does he ever inquire very closely into 
the details of experiments. He was aware of the construc- 
tion of the machine and was aware that I expected to get 
results that would be improvements on the then-existing 
masters whicl: we were ising for our duplicating machine. 


(Answer objected to by Mr. Apcock as wholly irrespon- 
sive to tle question.) 


K-Q. 22. Vicuse state what, if anything, you said to Mr. 
Easton: in reetion to the Exhibit ‘ First: Graphophone 
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Grand” machine, while it ‘was in course of construction 
at any interview you had with him during this time? 

A. Mr. Easton visited the factory as a rule once a week. 
At such times I usually accompany him to the various 
departments sometimes visiting all of them, sometimes 
perhaps not all of them. I think a great majority of cases 
he always went through the laboratory. I usually call his 
attention to any work I had in hand there and am satisfied 
now that I did call his attention to this machine several 
times, that I explained to him that I expected to get a very 
much better sound record from this machine and that my 
idea then was touse it for a better master ; just exactly 
what words I said to him or the words he said to me I do 
not recollect. He was satisfied and had me pursue the 
investigation and build the machine for the purpose that 
I explained to him. I do not remember any further than 
this relative to explanations or conversations with Mr. 
Easton before the exhibition of Octuber 18, 1898. 

X-Q. 23. What, if anything, did Mr. Easton say to you 
at any of these interviews while this Exhibit machine was 
in course of construction in relation to it? 

A. He expressed satisfaction with the experiment and 
hoped that I would succeed, and, as I recollect it, stated 
that this was the subject upon which a great many were 
working ; that is, a permanent master, and that it was a 
thing that was urgently needed in the business ; that 1s, better 
results, that is something everybody was striving for and 
would mark an epoch in the talking machine business, but 
I do not recollect the exact conversations but have a 
general recollection that he gave his approval to the inves- 
tigations and experiments which had in view the bettering 
of the product. 

X-Q. 24. Prior to October 18, 1898, who, if any one, be- 
sides Mr. Easton, saw this“ Macdonald Exhibit, First Grapho- 
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phone Grand” machine, either in course of construction or 
after completion prior to said date ? 

A. Mr. A. M. Coyle, Mr. F. H. Osborne, Mr. Plummer, Mr. 
E. E. Norton, Mr. James I. Brereton, Mr. C. H. Kneeland, 
all the workmen in the laboratory, and all those I have men- 
tioned, Mr. Clement March, Mr. Walter P. Phillips, Mr. 
Cromelin, and probably 35 or 40 others in the factory saw 
the machine either in its completed state or partially com- 
pleted state and were aware that a machine was being built 
for a very large cylinder. 

<-Q. 25. Prior to the completion and first trial of this 
“Macdonald Exhibit, First Graphophone Grand,” did you 
ever tell any one when they were looking at it that it was 
somebody else’s idea than your own? 

A. No, sir; [did not. 

<-Q. 26. Do you know Mr, Emerson? 

A. Yes, sir; I do. 

-Q. 27. What is his first name? 

A. Victor Emerson. 

x-Q. 28. Did he ever see the machine while it was in 
course of construction or after completion prior to October 
18, 1898” 

A. I think it is possible that he did, as he frequently 
went through the factory with Mr. Easton or other offyials 
of the company of New York. I cannot recall now any spe- 
cifig instance of his seeing the machine prior to that date. 

%-Q.. 29. Do you positively state under oath that you 
never told any one prior to October 18,1898, and after the 
commencement of the building of this Exhibit First Grapho- 
phone Grand, that it was somebody else’s idea than your 
own? 

A. I positively state that I did not prior to October 18, 
1898, or at any subsequent time tell any one that it was any 
one’s idea except my own. 
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4) 30, Don’t you remember of stating that it was Mr. 
.saene'’s idea or Mr, Norton’s idea, and that it was no 
aa? 

\. Ldo not remember stating that it was Mr. Norton’s 
alea or Mr. Osborne’s idea, to any one, and am positive that 
| did not so state to any one. Mr. Norton was not at that 
time in the laboratory nor was he connected with it. Mr. 
Osborne is the workman who built the machine and knew 
absolutely nothing about it until he received the drawings. 

%-Q. 31. Then you positively deny telling any one sub- 
stantially that it was anybody else’s idea than your own? 

A. I positively deny making any such statement. 

<-Q. 32. State what, if anything, you said to Mr. Pier- 
man, in November or December, 1897, in relation to the 
invention shown and described in your application and 
forming the subject-matter of this interference? 

A. The only point discussed with Mr, Pierman af all was 
the fact that we did not get very good results from masters 
that were apparently good, and had passed the master testers 
and were accepted as good masters. ‘They usually failed in 
the very loud or strong passages, and in discussing this 
question I stated that it was my belief that the crests of the 
vibrations were too close together and that the reproducer 


. 


‘ that we were using did not have a chance to get down and 


follow the engraved sound wave, and consequently did not 
faithfully reproduce it and that the duplicate was defective. 
I expressed the belief that the cure for it was to stretch out 
the sound record, give the reproducer a chance to pick up 
these vibrations; also that even the master itself was not a 
faithful reproduction of the original sound wave from the 
fact that the recorder did not have a chance to record the 
waves on account of the heel of the cutter being interfered 
with by the receding wax which did not get out of the way 
quickly enough. This was the germ thought of this inven- 
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tion, and I revealed it so far as I have explained here at 
that time to Mr. Pierman and to others I think, as J dis. 
cussed the question considerably. 

x-Q, 83. To what others do you now pretend to have ex: 
plained or communicated the ideas mentioned in your last 
answer in November or December, 1897 ? 


(The form of the question is objected to as improper 
and offensive.) 


A. What do you mean by “ pretend”? 
X-Q. 34. Claim, assert. 


A. I stated in my answer I had a general recollection of — 


stating this point quite generally, about this time, and later 
periods in about the way [ have explained it in the preced- 
ing answer. 

x-Q. 35, The question is to what others than Mr, Pier- 
man in November or December, 1897 ? 

A. The same discussion as explained in the preceding 
answer probably was had with Mr. Flemming, Mr. Coyle, 
and at a later date Mr. Tainter. 

x-Q. 36. When first with Mr. Tainter ? 

A. Some time probably in July or August ; July, I think ; 
it was about that period ; Tainter was here at the factory 
during the summer of 1898. I also explyined it to Mr. 
lisher at the time he made his experiment, in so far as I 
believed a better record was obtained. 

X-Q. 37. When now do you state that you first disclosed 
or explained to any one the idea or method of making a 
sound record by very materially increasing the surface 
speed of the tablet or blank while the record was being cut 
upon it by the recorder? 

A. As I have before stated in November see. December, 
1897, I discussed the question of a better master with Mr. 
Pieniian, Coyle and others that I believed if the sound 
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vaves were lengthened out, that is a greater surface speed 
shich is the only possible way of lengthening the sound 
wave, were given to the blank better results could be ob- 
tained. I did not tell Mr. Pierman the mechanical and pat- 
entable combinations I expected to make; I revealed the 
thing to Mr. Coyle when I gave him instructions to make 
the drawing, and the dimensions of the drawing on which 
the Graphophone now in evidence was built; I revealed and 
explained it in part to Mr. Fisher, when I had him make 
the sound record, which I have described; I revealed it to 
Mr. Tainier and I told him that I believed I would get a 
master record by building a machine that would carry a 
five or six inch cylinder; I revealed it to Mr. Osborne when 
I gave him the drawings to build the machine sometime in 
August, 1898; I revealed it to Mr. Easton and to all of the 
people who accompanied him in his visits to the labora- 
tory; and [ showed him the machine under construction, 
and I did not tell any of these people my exact patentable 
combinations, farther than I have explained here. I told 
them that I expected to get better results and to me- 
chanics skilled in the art, as most of them are, the method 
must have been and was undoubtedly understood by them. 
\X-Q. 38. Since the adjournment yesterday evening, and 
prior to the commencement of your testimony this morn- 
ing, have you talked with your counsel, Mr. Mauro? 
A. For five or six hours, yes. 

X-Q. 39. In your testimony yesterday you stated that 
you first revealed your ideas involved in the invention form- 
ing the subject-matter of this interference to Mr. Easton as 
the first person, and that this occurred on October 18, 1898, 
and you further stated that you did not care to reveal your 
ileas to Mr. Fisher, and you further stated that you kept to 
yourself all knowledge of your ideas about increasing the 
*;ced, improving and increasing the quality and loudness 
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rs of the record, until you first explained them to Mr. Easton 

e shine that I expect to build in so far as the drawings 

go en October 18, 1898. Cross-Q. 19 and your answer thereto macnine is § 

Ry being as follows: would reveal it. It was my intention to have the cyl- i 
: ia ” ah, ; inder run at 120 revolutions per minute. To obtain that ih 
< is, ' saat Dee am sar the Petia of the experi- speed it was necessary to instruct the draftsman to build fe 
2 ¢ in the presence of Mr. Fisher to whom you his pulleys, his motor and mandrel accordingly. He must iy 


say you did not reveal your ideas you kept to yourself 
all knowledge of your ideas about increasing the speed 
improving and increasing the quality and loudness of 


have known that if this cylinder was to be driven at a 
speed of from 115 to 120 revolutions per minute that the 


felgtn ptleier em Le et 


i e: the record until you first explained them to Mr. Easion surface speed would be greater than that of a cylinder two & 
i : i 18, ae ‘ i that corps ‘ inches and three-sixteenths in diameter revolving at the i 
. % a IS substantially correct, except that in the ? a a : aes : ‘ . ls 
f Be discussion of the building of the iunot itis to the drafts- wep — nai “pega — i 
‘t man and Mr. Coyle, the workmen who were employed iS Bes ee ee ee Te aes f ee i 
"i upon it, ‘and Mr. Osborne, Imay have explained par- to get. I consider that when I instructed this draftsman to i 
«3 tially why I was building what then looked like such make this machine, gave him the size of the cylinder, the ir 
ef caine sili Sige the cylinder was known in the number of revolutious per minute that it was expected to i 
ar ac , i wap a8 : : oH . 3 
Ao fs ory to those who saw it as the sewer pipe machine make that that covers what I have testified to in the pre- it 
HG rom the fact that it looked like a joint of sewer pipe : : 7 led itto Mr. Coyle. I id i 
ts es 8 and of course it caused considerable comment among FONDS QUEEMON AADATINE Fi Sonam Mg: mage m 
; ; a those who saw it, but I did not then nor do I now, nor that when I made a record in the presence of Mr. Fisher at ry 
eth ; i ? = . re . : 
3 Ed do I expect in the future to reveal to the workman, a very high rate of speed and reproduced it in his presence : 
a Ad } draftsman and others in the factory, the results I ex- at a very high rate of speed that that covers the revealing } 
ye é 5 age ap) =) ; me ‘4 < i 
SA a A pect to get in my experiments, to Mr. Fisher, and that all the workmen who built this i 
; ¢ 4 : : ‘ 
4% r ice : machine, workmen who were skilled in the art when I F 
4 rH Will you now please state whether this testimony you ~Hateaatad them to build a machine and they did so build i 
: i j 4 gave yesterday was true or false? | i with a mandrel five inches in diameter to 
eS ie A. The testimony was true. My rstandi 6 SG aes BNA: ‘ inant 
ae 1“ acaae y ee ) understanding of the at a speed of 120 revolutions per minute, or nearly that 
eR word “reveal” in the: previous question and in the ques- : ‘ ye. 5 
Sa § . : , ‘ a. that this was a revelation to them, as I understand it, in j 
<2 tion quoted, as I understood it then and as I understand it : 
% 2 ae : . my previous answer and I further state that a complete 
iia now, means that [did not reveal the results I expected to get ; Senniiistl f all tl ‘ Renton § : 
1 from the building of this specific machine, with a mandrel SEORTENE UOUROEZDMON: 222 (A SOS Dah SNe eS a Ve 
ia i Oe: di ; P machine, what I expected to get and what I demonstrated 
mee al five inches in diameter about running at a speed of from ; : ‘ ) : 
ee: Jio to 120 revolutions per minute. My understanding of ne godens wee fee mde ae aie’ Anat 0 Bilin ae 
: i : } the previous answer us to the revelation to Mr. Coyle, Mr. mude the firet explanation of the results Ory eve k 
" Viertnan, Mr Taiuter amd Mr. Fisher was that E china! anid why every experiment was made which had resulted 
; thier What T have testified to. TD did tet gor inte « xplona i “the complete machine which I showed him, 
| ee tonef what Doexgected ta get. but Eoalkwed theta the [ poe Then, as I now understand you, you kept to f 
tors a { “it all knowledge of your ideas about increasing the 
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spec, improving the quality and loudness of the record, 
unti! you first partially or wholly disclosed them to the 
workinen’ who were employed upon the building of Mac- 
done !’s Exhibit, First Graphophone Grand, or to Mr. Coyle 
the draftsman, who worked on the drawings of that machine ; 
is that correct ? 

A. That may be your understanding of my answer, I don’t 
believe 1 can make my understanding of it any clearer than 
T have in,the answer preceding, on this subject. 

*-Q. 41. Until such disclosure as you may have made to 
Mr. Coyle, the draftsman, and the workmen who were em- 
ployed in building Macdonald’s Exhibit, First Graphophone 
Grand, did you, or did you not, keep to yourself all knowl- 
edge of your ideas about increasing the surface speed, im- 
proving or increasing the quality and louduess of the record ? 


A. [ cannot make that any clearer than I have done. I 


state it was my intention to reveal, by direct statements, as 
little as possible of my invention; that is,in the exact 
mechanical and patentable combination that I expected to 
build, and the results to be obtained from them. I revealed 
in so far as I have already testified, aud to the people whom 
I have named, as much as I considered absolutely necessary 
for them to intelligently construct the machine now in evi- 
dence. As to how much or how little they understood by 
what | told them and showed them I cannot say ; possibly 
some of them considered that they had a full revelation of 
my entire ideas; others may*not have understood anything 
about it further than it was an experiment with a large 
cylinder. 

<-(2 42. When did you first tell any one anything about 
the experiments which you made with the ordinary Grapho- 
hone aid ordinary size record blattk, and in which you 
increas the speed from the ordinary speed to successive 
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‘ 
higher speeds; and if, to any one, state to whom, and 
when, and what you said ? 

A. I don’t recall explaining that particular item now in 
the series of experiments; I may have, but don’t recall it. 

x-Q. 43. The question referred to not one but all of the 
experiments which you have testified about having made 
with the ordinary Graphophone before commencing the 
building of Macdonald’s Exhibit, First Graphophone Grand. 
Please answer the question again with this in mind. 

A. [ couldn’t recall when any particular series of experi- 
ments was first mentioned to any one. I made those ex- 
periments in my private room myself, as I make most of 
those experiments. It is possible that I mentioned it to 
some of the people that I have named, and it is possible I 
did not. 

X-Q. 44. When and to whom did you first mention the 
idea of employing on a talking machine a sound record of 
large diameter—by large I mean materially larger than the 


geting, say four, five or six inches in diameter? 


A. In the winter of 1896 or 1897, sometime around that 
time. I made them a rough sketch of the machine with a 
eylinder 12 inches long and 4} inches in diameter. I made 
a rough sketch of that machine. . 

«-Q. 45. Have you that drawing? 

A. I have. 

x-Q. 46. Will you please — it. 

A. I have here produced them. 

x-Q. 47. Are there any dimensions eiadked on these 
drawings ? 

A. There are none, I think; I am not sure of that. 

X-Q. 48. Are there are any dates on either of these. 
drawings ? 

A. There is no date. 
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(Counsel for Macdonald at this point renews his 
notice that as to matters now under inquiry, counsel 
for Douglass has made witness his own, and requests 
counsel for Douglass to state whether he wishes the 
drawings witness bas produced put in evidence.) 


(Counsel for Douglass in reply states that he entirely 
disclaims making this witness his own for any pur- 
pose, and that this cross-examination is strictly ger- 
mane to the direct testimony of the witness and that he 
at present has no intention of offering the drawings in 


evidence.) 


(Mr. Mauro: Counse) for Douglass undoubtedly un- 
derstands that the legal consequences of his action are 
not affected either by his intentions or by his dis- 
claimer, The drawings which the witness has identified 
are now offered in evidence to be marked respectively 
“ Macdonald Exhibit, Drawing 1896-7, Nos. 1 and 2.”) 


(‘The offering of said drawings is objected to as ir- 
regular, incompetent, immaterial and inadmissible. 
he witness’ answer X-Q. 44 is objected to as wholly 
irresponsive to the question and the question is now 
again repeated, as follows :) 


X-Q. 49. When and to whom did you first mention the 
idea of employing on a talking machine a sound record of 
large diameter—by large I mean materially larger than the 
ordinary, say four, five or six inches in diameter ? 

A. In the fall of 1896, I think, possibly it was in Janu- 
ary of 1897, to Mr. E. D. Easton, Mr. E. E. Norton, my 
brother, George C. Macdonald, and I don’t remember how 
tiany mere Lf amele the rough sketches I have here of 

fered about that time; talked the matter over fully with 
Mr. Eo2) Boson, with my brother, and with Mr. EB. &. Nor 


ee ee ee 
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ton, who is now the mechanical engineer of this factory. 
The machine was not built nor were any further drawings 
made than those shown. I will say perhaps further on this 
question that this machine did not contemplate a high sur- 
face speed. It was made solely with the idea of getting a 


long record. The intention being to use the ordinary com-— 


mercial surface speed. It was to be built for some gentle- 
man whom Mr. Easton was in correspondence with but 
who decided not to have the machine built. The matter 
was dropped. 


(All of the above answer, except the first sentence 
thereof, is objected to as wholly irresponsive to the ques- 
tion.) 


X-Q. 50. When and to whom did you first mention the 
idea of employing a high surface speed in making a sound 
record? I mean by high surface speed, a speed of say from 
1,300 to 1,800 inches per minute. 

A. I don’t remember specifically designating the exact 
surface speed in so many words, to arrpone further than 
that would be revealed to Mr. Coyle and the various work- 
men wko constructed the machine when I instructed him 
and them to make the drawings for a machine having a 
cylinder five inches in diameter and 1un at a speed from 115 
to 120 revolutions per minute. I consider that when I in- 
structed Mr. Coyle to make the drawings for such a machine 
and gave the drawings to the wotkmen to construct such a 
machine that I revealed to them the surface speed of such 
machine, but do not recolleet specifically telling them that this 
machine must be run at any exact number of inches per 
minute. Mr, Coyle was instructed to make these drawings 
to the best of my recollection some time in the latter part of 
July, 1898, and completed them on August 12th of the same 
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year, av! f would interpret that this was the first: actual 
revelation of the specific speed upon which I had fixed for 
the Grapiophone Grand. 

X-Q. 51. The drawings to which you referred in your 
last answer are the ones which have heretofore been offered 
in evidence and marked “ Macdonald’s Exhibit, Pencil 
Drawing,” and *‘ Macdonald Exhibit, Blue Print Drawing ” 
are they not? 

A. They are the drawings. 

X-Q. 52. Please look at these two Exhibit drawings, 
marked respectively, Pencil Drawing and Blue Print Draw- 
ing, and state what, if anything, there is, on either of them 
to indicate, or indicating, either the surface speed of the 
mandrel or the record blank thereon, or the number of 
revolutions of the mandrel shaft, per minute ? 

A. These drawings were made as I have testified, to run 
from the standard motor then in use. The pulley repre- 
sented upon this drawing which drives the mandrel and 
which carrics the record is made the standard size of the 
pulley used at that time to drive a machine 120 revolutions 
per minute. It was the intention when this drawing was 
first made to fit it to the body of the motor of an Edison 
Phonograph. It was so fitted, and the pulley represented in 
this drawing is very nearly the exact size of the pulley used 
upon an Edison Phonograph, ‘he Phonograph motor, 
however, would ‘not govern sufficiently accurate, and then I 
fitted up the machine with a Graphophone motor and 
placed a slightly larger pulley upon it on account of the 
higher speed of the graphophone electric motor. But the 
drawings us here shown with the pulley were intended to be 
fitted to the said Edison motor and the ordinary Edison 
motor with the pulley here shown running at its normal 
commercial speed would drive such a machine at about 120 
revolutions per minute. 


rt 
" 

a 
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(The answer is objected to as wholly irresponsive to 
the question ; also for the further reason that it consists 
chietly,. if not wholly, in a pretended statement of in- 
tentions, and not facts.) 


x-Q. 53. Is there any motor shown on either of these 
drawings ? 

A. There is no motor shown on either of those drawings. 

x-Q. 54. Nor is there anything on either of these draw- 
ings showing how or from what source the pulley on the 
mandrel shaft receives the motor? 

A. ‘There is. ; ‘ 

X-Q. 55. Please point it out. 

A. It is made in exact representation of the motor pulley 
and support therefor of au Edison phonograph, and clearly 
indicates to those skilled in the art the source from which it 
is intended to be driven, as the art existed at that time. 

X-Q. 56. How slow will the motor of an Edison Phono- 
graph drive the mandrel shaft ? 

mane Hh know. It might drive it down to zero and 
from that point up to the limit of the governor, which will 
not exceed, ordinarily, 200 revolutions per minute. Motors 


_ vary greatly in their ability to run slow. 


*-Q. 57. Do the words “Special Graphophone for 
making master records” which appear on McDonald’s Ex- 
hibit, Blue Print Drawing, indicate that the machine of this 
drawing was intended for at the time the drawing was made, 
or these words put upon it ? : 

A. They indicate just what is stated ; that the machine 
was designed for making commercial masters for use, for 
duplicating and producing duplicates to sell, and this is 
proof, absolute, to those skilled in the art, that this machine 
must have run practically at the same rate of speed as the 
ordinary mandrel, for the length there shown is the same 
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lengil: as that of the ordinary master, and a master record 
Which would fill this eylinder and be duplicated to a eylin- 
der two and three-sixteenths inches in length must of neces. 
sity occupy practically the same period of time in its 
making and reproduction as that upon the ordinary com- 
merci:l cylinder, Therefore the surface speed of this eylin- 
der must of necessity be much higher than that of a smaller 
eylinder. 


A recess was here taken until 1 o’clock P. M. 
After recess. 


Cross-examination of Thomas H. Macdonald continued. 


X-Q. 58. Then your intention, in using the machine of 
this drawing marked MeDonald’s Exhibit, Blue Print Draw- 
ing for making duplicates, was to make the duplicate on an 
ordinary sized record blank about two and three-sixteenths 
inches in diameter and rotating at the ordinary speed of 
about 120 revolutions per minute. Is that correct ? 

A, This machine was not intended to make duplicates. 
This machine was intended to make master records which 
were to be used on a duplicating machine, and on that dupli- 
cating machine would produce records exactly similar, or 
duplicates exactly similar, rather, to the ordinary commer- 
cial product, which is about two and three-sixteenths inches 
in diameter and intended to rotate at about 120 revolutions 
per niinate. 

X-(. 59. A meter is a little over 39 inches in length, is 
it not? 

A. The legal meter in the United States is 39 37-100ths. 

X-(2. 60. 44 meters then corresponds to how many inches? 

A. | make 1,732 and 28-100ths inches, if I have multi- 
plied corrvetly. . 


X12. 61, Whatis the surface speed of the ordinary size 
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» tank, two and three-sixteenths of an inch in diameter rotat- 
4 . . 9 
+ at 120 revolutions per minute” 
a "The exact figure, which I do not recollect, is about be- 
suai 750 and 800; I have forgotten the exact figures. 
x-Q. 62. The exact figures are 824 inches and a fraction 


rminute, are they not? 
A. Somewhere in that neighborhood. That is about the 


d, I think, 
ew 63. Double that speed would be 1,648 inches per 


minute, would it not? 
A. It would. 
X-Q. 64. Two and a half times 824 inches is 2,060 inches. 


A. Yes. 
«K-Q. 65. And three times 824 inches is 2,472 inches ; 


that is correct, is it not? a 
A. I think that is correct ; I haven’t multiplied them. 


X-Q. 66. When you stated in answer to X-Q. 17 that 


a the speed of 1,750 to 1,800 inzhes per minute was more near- 


ly three times the ordinary speed than double the ordinary 
speed, you were in error, were you not 2 As double the 
ordinary speed would be 1,648 and three_times it would be 
2,472. a 
A. The speed of the machine on exhibition was approx- 
imately 1,900 inches a minute when it was made. T had 
that in mind in answering the question. - I “did not have 
the exact figures of the surface speed, or rather the com par- 
ative surface speed, of the two cylinders in mind and it is 
possible that it is about 2} times or a little less than that 
instead of about three times as I stated. 
%-Q. 67. In your above answer by the words “in 
auswering the question” you refer to answering X-Q. 17, 
did you not? 
A, L refer to the question whose substance you incorpor- 
ated in the question just preceding this; it might be x-Q, 
17 or 1700 for all I know. 
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*-Q. 68. The express language of your answer to X-Q. 


17 is as follows : 


= When I exhibited the machine the speed was about 
1,750 to 1,800 inches per minute, which is more nearly 
three times the ordinary speed than double.” 


And now instead of frankly acknowledging what I supposed 
to be a purely mathematical error, you wish to have it 
understood, do you, that when you said “1,750 to 1,800 ” 
really had had in mind 1,900 ? 

A. What I had in mind at the time the question was 
answered was the apparent diameter of the two cylinders in 
question. The extreme diameter at which any ordinary 
record can be made is less than two and three-sixteenths 
inches, as the blanks are gauged with a positive gauge and 
must pass through a two and three-sixteenths gauge in their 
rough state; before records are placed upon them they are 
subjected to from two or more shavings, which 
reduces their diameter as much as a sixteenth of an inch 
The blank upon the G raphophone Grand is five inches end 
the comparative diameters was in my mind at the time ‘and 
not (he number of inches per minute which the ordinary 
blank runs. The question was answered from that stand- 
point. It wasa point that I had not figured out; it was 
one tliat L did not consider of such specific importance as 
the results obtained from a machine are what determine its 
value in experimental work. After figuring it out here the 
speed—the surface speed, of the Graphophone Grand as 
compared with a cylinder of two and three-sixteenths in 
dianicter running 120 revolutions per minute is somewhat 
less than 2} times such ordinary cylinder—surface speed. 

K-24. 69. Don’t you know that five is more nearly twice 
than three times two and three-sixteenths? 
A. Yes, 


you 


frequently . 
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<.70. Inthe Type U Graphophone what is it that 
mits the speed or number of revolutions of the mandrel 
shaft per minute ? 

A. Do you mean the speed at which the mandrel shaft 
may be governed, or at a speed which cannot be governed ; 
a machine that is allowed to run away ? 

x-Q. 71. I mean both ? 

A. The speed at which the machine can be governed and 
a record made that is acceptable in the ordinary sense of the 
art—that is, a-record run at a uniform speed as near as pos- 


' sible to uniform speed throughout, is limited by the slide 


of the sliding collar of the governor. As soon as the revo- 


- lutions of the governor reach a certain point, the sliding 


collar will be jammed; the governor becomes practically a 
fly wheel, and it will then depend entirely upon the amount 
of battery force to put to it and the amount of resistance in 
the machine, and the specd will be very irregular and 


uncertain—cannot be controlled ; it would vary greatly in» 


different machines, and would be always irregular and 
uncertain at any point; the probable limit of that speed 
would be the bursting of the governor. 

X-Q. 72. How high would the speed probably get before 

the governor would burst? 

A. I couldn’t tell you. 

X-Q. 73. Use your best judgment ? 

A. Couldn’t form any judgment on it without an experi- 
ment, 

X-Q. 74. It could readily be run up toa speed of 300 or 
400 revolutions per minute without any danger of bursting 
the governor, could it not? ; 

A. It would be very difficult te determine the number of 
tvolutions per minute of such a machine running away, as 
‘« speed would be very variable and uncertain ; during the 
‘'-t few seconds of the minute it might be three or four 
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hundred, during the next ten or fifteen it might be five or 
six hundred; it might be a thousand and within the same 
minute it might, and probably would, vary through all 
these ranges and possibly a much higher rate, depending 
entirely upon the strength of the battery and the resistance 
in the machine. 

X-Q. 75. The point or speed at which the governor 
slide reaches the limit of its travel or becomes jammed, as 
you termed it, depends entirely upon the particular setting 
or adjusting of the governor, does it not? 

A. It does not; it depends upon the construction of the 
machine. The type U machine and the type K machine 
were furnished with a governor that had a definite limit to 
the slide. This was fixed by a slot cut in the shaft, through 
which was a pin. The amount of range of this governor 
was limited by the length of this slot. The governor could 


- not be sct back on the shaft on account of the commutator 


of the machine. In designing all of those machines, all 
those governors, I had in mind entirely the commercial 
uses of tlhe machine, and the intention was in every case to 
design the machine to not allow the governor to run much 
beyond one and a half times the working speed. The ma- 
chine could be rebuilt aud changed to govern at a higher 
speed, but such machines were not built nor sold nor 
sent out from this factory, nor to my knowledge by this 
company. 

X-Q. 76. [In the type C Graphophone, running with an 
electric motor, what is it that limits the speed of the man- 
drel shaft or number of revolutions it makes per minute? 

A. ‘The sume motor is used and the same governor as 
that to which I have referred in the case of the type U and 
the type KK machines and the sume explanation will apply 
in this type of machine. 

K-Q. 77. In all three of these machines, type U, type K 
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sod type C, is the governor on the motor or on the Grapho- 
plone or its mandrel ? ; 

A. The governor is always on the motor, on all types of 
machines. 

-Q. 78. When the type C Graphophone was first put out 
about July, 1897, it was for the first few months furnished 
with a considerably smaller driving pulley on the mandrel 
shaft than was subsequently adopted 6n this machine, the 
size of the pulley afterwards being increased because the 
mandrel ran too fast; is that correct? 

A. It is not correct. 

X-Q. 79. What is the fact? 

A. The fact is that the proportion between the driving 
pulley and the driven pulley was not changed, but in the 
first case the pulley upon the motor shaft was so small that 
the belt gave a great deal of trouble from slipping. We in- 
creased the size of the motor pulley and to preserve the 
same proportion between the movor and the main machine 
we increased the pulley on the main. To the best of my 
recollection this was done on the very first machines, whether 
any were sent out with the very small pulley—the electric 
machines I refer to, as the size of the pulleys on the spring 
motor machines were never changed—I am not certain. It 
is possible that electric machines may have been sent out 
with the small pulleys. I would say further in explanation 
of this that all these machines were designed for a positive 
number of rotations per minute—120 being supposed to be 
the maximum at which they would be used, and some users 
ofthis type of machine I have understood have used them 

as low as 60 revolutions per minute. . 
<-Q. 80. On October 18, 1898, for what purpose did-you 


femove the horn from Macdonald’s exhibit of the first - 


“raphophone Grand after the exhibition of the machine in 
“reration to Mr, Douglass and the other parties then in the 


hem? 
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7 I ; i necessary to change the cylinder for some reaso 
© facilitate the changing of the yli = 
> cylinder on the machi 
aud the operating of it | removed the paper see On 
te 


n ne MS] Ls 
mchine. The reason for removing the horn was that I had 


ae hole in the paper through which I had passed th 
oe seat, as we cull it, or projecting part upon which 
‘e horn Js usually placed u i 
pon the machine. Taki 
paper off was simply to ‘Wena 
pull the horn f i 
al thiellatigees rom the machi 
= es ote supported on a tripod and attached 4 ths 
aehine by a piece of rubber tubj | 
Siete ing. I merely pulled the 
1 e machine with one hand i 
~ nd for an inch or tw 
nd dropped the paper, and placed the horn connecti . 
on the machine. —— 
*K-Q. 8 i i 
he Y co After removing the horn and paper and again 
™ “ne - a back, did you then proceed to pare the 
‘ord cylinder preparator i 
i pre| y to making a new record on the 
A. Te ; j 
— me t recall thal—just what was done at that time 
come 5 n't you recall that after paring the record 
* Mr. Fisher sang to the machine and d 
= made a new 
A. ; aj ‘ 
4 = Fisher made a new record I think ; he made parts 
= pera . on as : whether I pared the cylinder 
rtsay. I may] 
recall whether I did or not. SS 
*-Q. 83. Don’t you rem 
ember that wl i 
a when Mr. Fis 
is pee, to ae 4 new record on the machine at aL 
» that he started the song too hi 
had fo start over again? . iaciiediniaie sat 
A, ink ‘j 
s Lite. I think Mr. Fisher broke down once or twice 
he singing during the exhibition. He had 1 
patiment to give him the key bien 
>»), S4. Ih f 
ety sees ° you mean to state that the conversation 
f Mave stated in your direct examination took 
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on October 18, 1898, at the time of this exhibition of 
~.s first Graphophone Grand machine was all the conver- 


sation that took place ? 
A. No; I think there was much more than that took — 


at 
; 


place. 
x-4. 85. Do you mean to state that you heard and paid 


attention to everything that was said by Mr. Douglass and 
by Mr. Easton on that occasion ? 

A. I think I beard everything that took place, or rather 
everything that was said succeeding the first two or three 
exhibitions of the machine, asT considered that the exhibi- 
tion was one of jthe most important that I had ever made. 
I was thoroughly awake to any criticism favorable or unfa- 
vorable that might be made upon the introduction of the 
machine. I am very certain that if I had heard any state- 
ment wherein it was suggested or implied that Mr. Doug- 
lass had ever heard of this machine or anything like it, or 
had ever claimed to be the inventor of it’ or anything like 
it, or that Mr. Easton had acknowledged anything of that 
nature, that I would have remembered it as positively and 
distinetly as it is possible for me to remember anything or 
any statement ever made by any one. And I am positive 
that no such statement was made at that time. 

X-Q. 86. After Mr. Douglass’s Polyphone attachment 
had been put on an ordinary Graphophone with the 
ordinary sized record cylinders and exhibited in operation 
in this same room on that same day Oct. 18, 1898, did you 
hear Mr. Easton say to Mr. Douglass that it (the Polyphone) 
compared very favorably with the big machine or Grand, 
or words substantially to this effect? 

A. My recollection of the Polyphone exhibition, or 
rather attempt at exhibition, for to the best of my recollec- 
ton it was a failure and would not work with the machine, 
‘only comment was that it was not adapted to the Grapho- 
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phone and would work much better upon the Phonograph. 
I did not hear Mr. Easton say anything which I could 
interpret that it compared in any way with the exhibition 
of the Grand. And I feel positive that if I had heard 
such an expression of opinion I would remember it very 
distinctly. ; 

X-Q. 87. You do recollect that Mr. Douglass’s Poly- 
phone atlachment was at that time and in this room ex- 
hibited in operation on the ordinary Graphophone ? 

A. It was placed upon an ordinary Graphophone, but I 
have always considered that the makers of the Polyphone 
did not consider what we saw and heard as a exhibition of 
the device, but only an attempt to fit the machine to the 
ordinary Graphophone. I think the question was raised at 
that time about the angle of the trunnion on the Grapho- 
phone and that Mr. Douglass or Mr. Babson asked me that 
day if these trunnion seats were made alike and there was 
difficulty in making the device track upon the record, and 
I did not, nor do | now, consider that the exhibition was a 
a fair one to show the merits of the device, as great diffi- 
culty was had in making it tgack upon the cylinder; and 
it was explained I think Ly Mr. Douglass or Mr. Babson 
that the machine (that is the Graphophone trunnion) varied 
somewhat from the machine he had used it upon. 

*-Q. 88. Do you recollect that before Mr. Douglass put 
his Polyplone attachment on the ordinary Graphophone he 
asked to put it on Macdonald’s Exhibit First Graphophone 
Grand ? 

A. I think he did. 

*-Q. 89. And do you recollect that you refused to allow 
him to dv so” 

A. T do not recollect refusing to allow Lim to do so, hor 
did Lrefiss. The Pulyphone which Mr Deruars had with 
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stated so at the time after looking at the machine (or Mr. 
Babson) nor can it be placed upon this machine. 

X-Q. 90. Don’t you remember that Mr. Dougiass told you 
at this time that he could put his Polyphone attachment 
on the Grand if you would give him another trunnion, and 
that you told him you didnt have any ? 

A. I think that is true, if 1 am not mistaken; nor did we 
have any trunnion which could be used, nor have we any 
trunnion now to which Mr. Douglass or anybody else could 
attach the Polyphone, which was in this room at that time 
to this machine. The trunnion for which the Polyphone - 
then exhibited was fitted was of entirely different shape and 
construction from that on this machine. And we have no 
trunnion similar to the one for which the Polyphone was 
fitted that could be attached to this machine, nor have we 
any now. , 

X-Q. 91. Does Macdonald’s exhibit “ First Graphophone 
Grand” have the same trunnion now upon it that it had 
when the machine was exhibited on October i8, 1898? 

A. It has the same trunnion, or-one exactly like it. This 
machine was used experimentally for quite a while. It is 
possible that the trunnion itself, which is on that. machine 
might have been changed, but the one that is now here is 
exactly the same type. They were all made from the same 
patterns. , 

X-Q. 92. Please state if Macdonald’s exhibit of the first 
Graphophone Grand is now the same as it was when exhib- 
ited on October 18,1898, and if not what changes have been 
made ? 

A. The only change that has been made, to the best of 
ty knowlege and belief, is the addition of two stiffening 
bats, I call them, placed upon the trunnion to hold it se- 
“ly In place, as this machine was used for a long period 
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the Graphophone Grand, and was exhibited in the factory 
during the months of November, December, January, to a 
great many people. 

<-Q. 93, The two stiffening bars mentioned in your last 
answer are the two brass braces secured by screws at their 
upper ends to the trunnion, and at their lower ends by the 
screws to the curved arm that extends over the mandrel 
and carries the trunnion. Is that correct? 

A. To the best of my recollection that is all that has been 

added to the machine. 
x-Q. 94. The machine now has no paring knife, has it? 

A. It has not. 

X-Q. 95. There was a paring knife on it Oct. 18, 1898? 

A. That I cannot state. The paring knife was a separ- 
ate uttachment on the back part of the arm with a thumb 
screw, and we usually removed it when making and repro- 
ducing records. It may have been on the machine at that 
time and it may not. 

x-Q. 96. On October 18, 1898, the en was secured 
to the curved speaker arm by a thumb screw, was it not? 

A. It was 

x-Q. 97. ‘dua could be adjusted to different positions on 
the speaker arm? 

A. It could. 

-Q. 98. And if you had another similar trunnion there 
would have been no difficulty whatever in trying the Poly- 
phone attachment on this Grand machine ? 

A. There would have been difficulty, and in my opinion 
it would take a good mechanic with suitable tools at least 
half a day to fit this machine with any trannion so that the 
device known as the Polyphone could be used upon it. 

K-). 99. What was the thickness of the first record 
blank which you made to use upon this Macdonald's 
exhilit First Graphophone Grand ? 
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4. What do you mean by thickness? 

..Q. 100. The radial distance through the cylindrical 
shell ? 

A. Which end ? 

x-Q. 101. Both ends? 

A. Both ends are not alike. One is much thicker than 
the other. 

X-Q. 102. Please state the thickness of both ends? 

A. I don’t recollect it; don’t think I measured it. The 
outside diameter was about five inches on the blank at both 
ends, 

x-Q. 108. What do you mean by about five inches ; five 
and a half or six ? 

A. I mean about five inches; not five and a half, nor do 
I mean six. 

*-Q. 104. What was the diameter of the mould in which 
the first cylinder or blank for this machine was made? 

A. About five and three-quarter inches. 

-Q. 105. On or about December 7, 1899, at the office of 
the Polyphone Co., when you were testing the sound record 


marked “ Douglass Exhibit 1897 Sound Record,” don’t you~ 


remember that Mr. Douglass said while you were counting 
the number of revolutions at the time when you made them 
176 revolutions a minute and after you had asked him be- 
fore beginning the count if the speed was about right, that 
Mr. Douglass said during this count that the speed was too 
slow, that he, the singer, never drawled it out like that ? 

A. I have no recollection of anything that occurred at 
that time except what I have putin the statement you have 
in your hand. I recollect in regard to the speed that I 
asked Mr. Douglass while speeding up the machine if the 
speed was about right; and that he replied that it was. I 
then began counting, made the speed 43 revolutions in 15 
seconds or 172 a minute. Mr. Munday made them 180 per 
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rinute. I counted three or four times. The next time | 
counted it I made I think 44 revolutions to the fifteen see- 
onds, which would be at the rate of 176, and I think the 
third count was the same. Mr. Munday, I believe, did not 
announce any count except his first, wherein he estimated 
that the revolutions were 180 per minute. I announced my 
conclusions, Mr. Munday announced his, and I do not ree- 
ollect that Mr. Douglass entered any protest of any kind nor 
did he suggest trying it at 240 or 200 or any other rate of 
speed. 

*-Q. 106. Do you deny under oath that after you asked 
Mr. Douglass if that was about right and his reply thereto, 
“Yes, about,” that almost immediately, having listened toa 
little more of the record, he said “ That is too slow, he (mean- 
ing the signer) never drawled it out like that?” 

A. [neither affirm nor deny your statements. I testify 
that I have no recollection further thau that to which I bave 
already testified and which is incorporated in the statement 
which I wrote at the time, or within 24 hours of the time. 

*-Q. 107. You have stated, in answer to question 52, that 

after this test of this Douglass Exhibit 1897 Sound Record 
ata speed which you made 172 or 176, you then speeded 
the machine up until it was running at about 195 to 200 
revelutions per minute; and this was the final or highest 
specd you tried it. Don’t you remember that you stated 
during this test at 195 to 200 that that was too high, and 
Mr. Douglass said no, it is too slow or too low? 

A. I do not recollect that. Uspeeded the machine up as 
far as I could, that is to the limit of the governor, and found 
the specd to be somewhere in the neighborhood of 195. I 
think one count I made was 192 instead of 195 ; Twas count- 
ing only by 15 seconds and that 1 formed the impression 
then that that specd was too high, by a rough guess T should 
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say anywhere from 10 to 15 revolutions greater speed than 
tat at which the record was made. 


(All of the above answer, except the first sentence 
thereof, is objected to as being wholly irresponsive to 
the question.) 


X-Q. 108. Don’t you remember that you stated at this 
time when this record was being tested at 195 to 200 revolu- 
tions that that was too high? 

A. I thought so; possibly said so. I don’t recollect it, 
though it is entirely possible that I made that statement. 
But [ positively have no recollection of Mr, Douglass making 
any other statement about the record after the time he told 
me that that was about right. 

X-Q. 109. Do you deny that Mr. Douglass stated at this 
time when the machine was running at 195 to 200 revolu- 
tions per minute that the <peed was too slow or words sub- 
stantially to that effect? 

A. I have no recollection of Mr. Douglass making such a 
statement at that time. 

X-Q. 110. You have stated in answer to question 52 
and also again in your answer to X-Q. 107 that you 
speeded the machine up as high or far as it would 
go, the speed then being 195 to 200 revolutions per minute. 
Are you positive you speeded the machine up as high as it 
would go? 

A. As far in my opinion as that machine could be speeded 
and still have the governor remain on the machine. The 
xovernor balls when I stopped speeding it up had very nearly 
reached the limit of the iron frame surrounding them. And 
it is my opinion that if the machine had speeded five 
™volutions faster the balls would have struck the frame, 

'-s the governor on this Phonograph was provided with 


‘sty collar, If this collar was on the machine also, it 
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could not have been speeded beyond this point under gov- 
ernable specd, as as soon as the governor sliding collar 
strikes the safety collar the machine will run away, there 
being no longer the make-anU-break connections in the 
electric circuit, and the governor becomes simply a fly- 
wheel and the machine immediately runs to the limit of its 
speed. These are the reasons that I have stated that I 
speeded the machine up as far as it would go, as I under- 
stand that statement in every case when using or exhibiting 
talking machines to mean the limit of governable speed. 

x-Q. 111. I call your attention to the fact that it has 
already been proven in this record by several witnesses, who 
tested the machine in the presence of your own counsel 
either the day before this test when you were present or a 
very few days before, that this identical machine which was 
used by you in your tests of this Douglass exhibit, 1897, 
sound record was actually speeded up to a speed of 240 rev- 
olutions a minute, and will now ask you again if you are 
positive you speeded the machine up as-high as it would go 
in your, test? 


(Counsel for Macdonald objects to the question as 
containing a serious misstatement.) 


A. I do not believe the machine was speeded up 240 rev- 
olutions while in the condition in which I saw it. What 
may have been done at any other time I of my own knowl- 
edge know nothing. The machine as I saw it, in my judg- 
ment, could not have been speeded to 240 revolutions a 
minute without serious injury to the governors, or under 
what we call a runaway speed; that is, where the governor 
is locked and can no longer expand. 

“<-Q. 112. After this test which you made at a speed of 
195 to 200 revolutions per minute, did you try to speed the 
machine higher? 
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A. I have already stated that I did not; I considered 
that I had reached the limit. 

X-Q. 113. Since September, 1897, has: there been any 
change in recorders used upon talking machines ? 

A. There has been a slight modification of the Macdonald 
recorder since that time ; and it is now used upon all talking 
machines for making records, Phonographs and Grapho- 
phones, by both this Company and the National Phono- 
graph Company. 

x-Q. 114. What does this change consist in? 

A. The change consists in doing away with the clamp- 
ring which was formerly used to hold the diaphragm in 
place, and in cementing the diaphragm to the rabber gasket 
and through the rubber gasket to the recorder head. Also 
in lengthening the heel or rear end of the recorder point 
holder, 

X-Q. 115. It is also made somewhat lighter, is it not? 

A. They were rade lighter, but this was not for the same 
use. In the Type Uand Type K Graphophones for which I 
first designed this recorder, and made it, the recorder hung 
against the cylinder at an angle of about 45 degrees. In 
the later machines for which it was devised for making 
musical records and which were modifications in some 
cases of the Phonograph, the recorder was placed almost on 
top of the record ; and to obtain the same pressure upou the 
point it was therefore necessary to make it somewhat lighter. 

X-Q. 116. What effect, if any, has this new style recorder 
on the loudness and quality of the record as compared 
with the old style recorders, other conditions being the 
same ? 

A. | believe it to be an improvement in ‘this respect, the 
prinerpal improvement being, however, in the manufacture. 
lor by this means of assembling recorders we can get them 
very uniform ; whereas by the old inethod of clamping the 
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diaphragm a little extra pressure of the glass ring would to the Columbia Phonograph Company’s offices in Wash- 
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frequently make the recorder work very poorly. jngton. 


X-Q. 117. When this new syle recorder was first brought 
out it was sold at $10 as compared with $5 for the old, was 
it not? 

A. I don’t remember. The Columbia Phonograph Co. 
sell the goods and make the prices to its customers, which I 
believe vary with the amount that the dealer purchases— 
that is, the discounts are varying according to the amount of 
goods purchased. 

-Q. 118. It isa fact, is it not, that the new style recorder 
makes a materially louder and better record than the old? 

A. I think it makes a better record than the old one, or I 
wouldn’t manfacture it. 

*-Q. 119. You stated that you showed to Mr. Douglass a 
disk machine that you made. When did you first show it 
to him? 

A. In 1894, sometime during July; [ think somewhere 
around July, probably within two or three months. I am 
not very positive in regard to that. I have a distinct 
recollection of making and showing a disk machine to Mr. 
Douglass before he went to Europe that year, and of his 
showing me a disk machine which I think he stated was 
made in Switzerland, but of this [am not positive. It was 
a matter to which I attached very little importance, as that 
disk machine was designed for a toy, but was not thought 


_to be of sufficient value to’ be manufactured as such. 


*-Q. 120. Mr. Douglass showed you his disk machine 
on the same day, and at the same place here in your 
factory that you showed him yours, did he not? 

A. He did not. The machine that I had made was 
taken to New York a long while before this; an exhibition , 
was made of it at the Waldorf Hotel and it was then sent 


%-Q. 121. Where did you show it to Mr. Douglass? 

A. My impression is that it was shown to him in my 
office at the factory or at the Waldorf Hotel ; but I can’t re- 
call and itis possible that it was some other place. I have 
a distinet recollection of showing this machine to Mr. Doug- 
lass or of being present when Mr. Douglass saw the machine. 
I would like to state here that I never showed anything to 
Mr. Douglass of my own volition; and that these things 
were shown to him against my personal desires. Mr. 
Easton J think accompanied Mr, Douglass on all of these 
occasions when things were shown to him, or at least in the 
great majority of such occasions. 

X-Q. 122 When and where did Mr. Douglass first show 
you his disk machine? 

A. I think it was after his return from Europe in 1894, 
and as near as I can locate the timie I should say it was in 
the fall of that year and I think the place was in my office 
in another part of this factory. 

X-Q. 123. Don’t you remember that both your disk 
machine and Mr. Douglass’ disk machine were shown here 
in this factory at the same time and side by side, and-that 
you had ouly some talking records for your disk machine 
and that Mr. Douglass had some Leachman singing records 
for his machine and that you went and got a big horn for 
use on the Douglass machine? Don’t this refresh your 
recollection in relation to this? 

A. It does not. I have no recollection of the disk ma- 
chine matter further than that which I have stated. 

\ X-Q.124. Don’t you remember that at this time Mr. 
Easton and Mr. Cromelin were both here with Mr. Douglass 
and that the two disk machines were shown at the same time 
here in this factory at Bridgeport? 
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A. It is possible they were shown together under the 
circumstances you state, but I again state that I have no 
recollection of the disk machine matter further than J] have 
stated. 

%-Q. 125. Don’t you remember that your machine at the 
time Mr. Cromelin and Mr. Easton and Mr. Douglass came 
in was in your laboratory in the factory, and that you were at 
the time working on it; had a man in the machine depart- 
ment turning down some wax disks to make records on ; and 
that you made some talking records in the presence of 
Mr. Easton, Mr. Cromelin and Mr. Douglass? * 

A. Lhave no recollection of this disk matter further than 
that which T have stated. 

+ -Q. 126. In the experiment which you have stated you 
made when you ran the ordinary Graphophone with the 
ordinary record blank on itat a high speed and when you 
had Mr. Fisher sing to the machine, at about what speed 
was the record made—how many revolutions of the mandrel 
per minute? 

A. In case of the tests with Mr. Fisher, I do not know, 
as both machine were operated without the governor. The 
speed was very irregular and uncertain. In the case of the 
tests in my own room with the talking record [ ran the 
machine at a speed which I would estimate at 250 revolu- 
tions per minute. 

s<-Q. 127. At what would you estimate the speed of the 
miuchine when you had Mr. Fisher sing? . 

A. Probably varied from 250 to 600, somewhere in there. 
Iam satisfied it was considerably more than double the 
ordinary speed—that is, the average. 

<4), 128 At what speed would you estimate the clee- 
tric Graphophone was run when you reproduced this ree 
ord made at the high speed when Mr. Fisher sang? 

A. At about the same speed. 
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” X-Q. 129. In the reproduction of this record made when 
. isher sang, did you notice any very material variations in 
: —<— and quality of the record at different paris 
A. The record was very irregular, the pitch false; and 
it was with considerable difficulty that [could obtain ‘ nat- 
ural reproduction of any portion of it. But where I did 
obtain a reproduction of a portion of it L observed that there 
was a material increase both in loudness and quality 

*-Q. 130. A material increase over what? , 

A. Over the ordinary record. 

x-Q. 131. You stated in your answer to Cross Q. 13, re- 
ferring to the record made at high speed when Fisher sing 
there were so many of the ele:nents that [ was looking for 
in the record, and which my experience enabled me to de- 
tect, that I was satisfied with the one experiment, and did 
not ask Mr. lisher to make any more.” What wore the 
elements in the record to which you there referred ? 

A. In comparison with the ordinary—a louder record 
better quality, and lack of blast in the higher tones. 

*-Q. 132. During ihe past five or six years about how 
often have you seen and talked with Mr. E. D. Easton in 
relation to talking machine matters ? 

A. Oh, probably an average of three times a week, possi- 
bly twice might cover it. Luter years it might have been 
higher than that. 

*-Q. 133. In November or December, 1897, when you 
say you had some talk or discussion upon the question of 


duplicating with Mr. Flemming and Mr. A. M. Coyle, and 


“= you say, you think possibly with Mr. Pierman, what, if 


nything, was said by you to them, or to either of them. and 
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A. T have stated that I discussed the question of a better 
master with these men about this time and expressed my 
belie? that the vibrations were too close together, and that a 
better record could be obtained by stretching out the vibra- 
tion, There is only one way of which I know to stretch 
them out, and that is greater surface speed, and that I sug- 
gested to these men. Beyond that I do not think I told 
them any specific number of inches per minute or rate of 
revolutions of the mandrel to accomplish this. 

*-Q. 134, You did not then suggest to them to what 
extent you thought the speed should be increased ; is that 
correct ? ' 

A. I have so testified several times. 

*-Q. 185, And you did not yourself ascertain what the 
efiect would be of materially or greatly increasing the sur- 
face speed until after you made your tests with the ordinary 
Graphophone and ordinary record at successive higher 
speeds that you have testified you made along in May, June 
or July, 1898, is that correct? 

A. I made no tests of that nature until that time, as I 
stated. 

*-Q. 136. At the time Mr. Douglass, Mr. Babson and 
Mr. 'evine entered the room where “ Macdonald Exhibit, 
First Graphophone Grand,” was placed, the machine was in 
operation, was it not ? 

A. I think it was not. 

-Q. 137. When was it started ? 

A. After they entered. 

*-Q, 188. Immediately after they entered ? 

A. Within a very short time after they entered. 

*-Q. 139. Prior to Mr. Douglass, Mr. Babson and Mr. 
Devine coming into the room they were in a waiting room 
out-ide, were they not? 

A. I don’t know where they were. 


' 
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*-Q. 140. Who went after them ? 

A. I don’t know. 

%-Q. 141. Isn’tit a fact that Mr. Easton went after them, 
invited them into this room and came in with them when 
they first entered ? 

A. I don’t recollect how they were gotten into the room ; 
it is possible that is the way it was done; I don’t recollect 
how it was done. 

X-Q. 142. Mr. Easton was in here with you just prior 
to the time when Mr. Douglass, Mr. Babson and Mr. Devine 
entered ? 

A. He was. 

X-Q. 143. And you had exhibited the machine to him? 

A. I had. 

X-Q. 144. And it was he who suggested exhibiting its 
operation to them ? 

A. I think that is right. 

X-Q. 145. Who suggested covering the machine with 
a paper before inviting Mr. Douglass, Babson and Devine 
into the room? 

A. Mr. Easton. 

<Q. 146. Please state exactly what he said, and what 
you said in relation to this as nearly as you can remember 
the words ? 

A. It was at his suggestion the machine was covered. I 
cannot state the words any closer than that. : 

X-Q. 147. Did you ask him why he wanted the machine 
covered ? 

=~ A. No, sir; [ am quite confident I did not. 

X-Q. 148. Did he tell you why? 

A. I think he did. 

*-Q. 149. What reason did he state? 

A. To make’ the effect more impressive. 

*-Q. 150. The positions which you have marked in ink 
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of the several persons inthe room on this Blue-Print Draw- 
ing marked “ Macdonald’s Exhibit, Diagram of Manager's 
Oflice, Blue Print Drawing,” shows your recollection of the 
position of the several persons at the time the machine was 
reproducing the first song or selection on the record; is 
that correct ? 

A. It is. 

%-Q. 151. After the reproduction of Nis first song or 
selection was completed did the parties remain in the same 
positions while you were removing the horn and the paper, 
and after that time? 

A. Ido not know. After completing the reproduction I 
turned around with my back to the audience and gaye my 
attention to the machine; possibly they changed these 
positions slightly; it is possible they changed these positions 


slightly; my impression is that they did not change them - 


very materially for several minutes after the close of the 
first reproduction. , 

x-Q. 152. During the first reproduction is it your recol- 
lection that Mr. Phillips was in the room? 

A. It is. 

~-Q. 158. Do you recollect anything that Mr. Fisher said 
after the close of the first reproduction ? 

A. I do not now recall anything that Mr. Fisher said 
at that time. My attention at this time was particularly 
centered on Mr. Babson and Mr. Douglass. 

*-Q, 154. Why was your attention at this time particu- 
larly directed to Mr. Babson and Mr. Douglass ? 

A. Beeause they were strangers, or at least Mr. Babson 
was, and because I did not regard them as friendly to the 
interests of the American Graphophone Company, and had 
not so regarded thei for a number of years. My impressions 
upon that point were very strong at that time and fora 
loi time previous, | had what was to, me positive knowl: 
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«lge in warranting me in that belief. For that reason paid 
particular attention to them. 

x-Q. 155. Did you then expect Mr. Douglass or Mr. 
Babson to claim the Graphophone Grand as theirs, or eithers? 

A. I don’t know just what my expectations were, but for 
the reasons, as before stated, my attention was acutely 
directed to them. 

x-Q, 156. You would not have been much surprised to 
have heard Mr. Douglass claim the invention of the Grapho- 
phone Grand as his own? 

A. I would not be surprised to hear that Mr. Douglass 
claims the invention of the entire talking machine art. 


Adjourned until tomorrow morning at 9.30 o'clock. 


Sarurpay, January 20, 1900—-9.30 o'clock, A. M. 
Met pursuant to adjournment of yesterday. 


Present: Sume parties as previously. 
Cross-examination of Thomas H. Macdonald, continued, 


By Mr. Apcock : 


X-Q. 157. Where is the Mr. Pierman you have men- 
tioned in your testimony, and what connection, if any, has 
he with the American Graphophone Company ? 

A. He is in charge of the duplicating machines in this 
factory ; possibly Jie would be rated as a foreman. I des- 
ignate him as Duplicating Machine Inspector. 

%-Q. 158. Ishe here now ? 

A. Helis. . 

X-Q. 159. By the name master records is meant in the 
ta'king machine business sound records used in the manu- 

'« ttre of duplicates. Is that correct? 

\ That is correct. 
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%-Q. 160. In making & duplicate on an ordinary two 
aud three-sixteenths inch blank by use of a master record of 
large or five-inch diameter made on the Grand, the surface 
speed at which the duplicate would be made would be the 


A. I did. 
x-Q. 166, And did you bring it out and show it? 


A. I did not, I thi it ni 
‘ : ’ ink; it might hav . — 
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‘ a ts blank per minute,or about 3824 inches surface speed per X-Q. 167 , : 
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Easton net to take itup. During the summer sometime, I 
don’t reecllect it now, these two models were made. One 
containing the Graphophone principle was made after a 
consultation with Mr. Douglass and a description to him of 
what [ intended to do, but it was not successful; that is, it 
could not be made to track any better than the device 
which he had sent on to the factory as a model. 

*-Q. 169. Did Mr. Easton ever tell you about Mr. 
Douglass’ polyplione in which three or two or more record- 
ers were arranged side by side, at a distance apart, so as to 
simullaneously record the same matter upon a record blank 
and in which three or two or more reproducers were simi- 
larly arranged to simultaneously reproduce the same mat- 
ter? Ever tell you or show you any of Mr. Douglass’ let- 
ters describing this? 

A. He did not. 

X-Q. 170. Have you ever filed any application or appli- 
cations for patent on a polyphone or talking machine simi- 
lar to that described in my last question ? 


(The witness is instructed not to answer any ques- 
tions relating to pending applications for patent with 
the exception of the one inyolved in this interference.) 


(Counsel for Douglass calls the attention of Macdon- 
ald’s counsel to the fact that this witness was asked on 
his direct examination whether he had ever patented 
or applied for any patents on anybody else’s inven- 
tions than his own, and that the cross-question is 
strictly germane and is intended to ascertain, if possi- 
ble, the real truth in relation to this, and it is also 
pertinent to the general credibility of the witness’ testi- 
mony, and notice is given that if the witness refuses to 
answer the question a motion will be made to exclude 
the witness’ whole deposition from the record.) 
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(Counsel for Macdonald nm quests counsel for Douglass 
to refrain from making speeches and arguments on the 
record, and to proceed with the cross-examination.) 


A. I decline to answer the question. 

X-Q. 171. Have you ever filed auy application or appli- 
cations for patent on or involving either of the two poly- 
phone constructions described in your answer to X-Q. 167. 


(Mr. Mauro: Same instruction to the witness.) 
(Mr. Apcock : Same notice repeated.) 


A. I decline to answer. 


X-Q. 172. Where are the letters of Mr. Douglass which 
Mr. Easton gave you, which are referred to in 
to Cross-Q. 168 ? 

A. They were returned to Mr. Easton. 

X-Q. 173. In your answer to X-Q. 16 you said in rela- 
tion to the ideas involved in Macdonald’s Exhibit, First 
Graphophone Grand, “TI did not reveal them to anybody 
except to Mr. Easton, and I did not tell Mr, Easton further 
than that [ would explain the work upon which I was en- 
gaged, which is reported in the reports of the laboratory 
until the exhibition of October 18, 1898. Are the labora- 
tory reports you there referred to in writing ? 

A. The laboratory report I there refer to is the pay-roll ; 
the amount of money expended in laboratory work. The 
explanation of inventions, of experiments, and other labora- 
tory work is made to Mr, Easton verbally. 

*-Q. 174. ‘Then these reports of the laboratory them- 
selves alone do not show anything about any particular line 
of work or experiment or invention ; is that correct? 

, A. There is no regular written report of the work in the 
aboratory made to any one. The only descriptions or re- 
ports of the work that are made are such asI choose to make 
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from time to time to Mr. Easton alone, either in the form of 
letters or verbally, or such as Mr. Easton may request from 
time to time either verbally or by letter. 

X-Q. 175. Question repeated. 

A. The pay-roll does not define any particular line of 
work; it merely expresses the gross expenditure for the 
week chargeable to laboratory work. 

X-Q. 176. In your answer to X-Q. 10 you refuse to pro- 
duce certain drawings, referred to as follows in your pre- 
liminary statement: “In January, 1898, I designed and 
had drawings made of a machine intended to embody this 
conception along with other ideas.” Please state what those 
drawings show? 


(Objected to as before, and witness is instructed not 
to answer questions touching any unpatented inven- 
tions not involved in this interference.) 


A. I decline to answer. 

X-Q. 177. Those drawings show nothing in relation to 
the invention involved in this interference. ? 

A. There are principles involved in that drawing which 
are also in the Graphophone Grand. 

%-Q. 178. The question is what the drawings show, not 
what you may imagine they involve. I will again ask you 
whether the drawings themselves show anything or nothing 
of the invention forming the subject-matter of this inter- 


ference? 


(The witness is instructed that he may answer fully 
as to anything shown in the drawings referred to which 
relates in any manner to the invention in controversy 
in this interference, and counsel for Douglass is again 
reminded that he will be bound by the answers of the 
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witness, this matter not having been touched upon in 
the direct examination.) 


° (Counsel for Douglass states that he understands 
that Mr. Macdonald’s alleged inventorship of the in- 
vention, forming the subject-matter of this interference, 
as well as Mr. Macdonald’s alleged date thereof, has 
been at least remotely touched upon in the direct ex- 
amination of this witness, and that the cross-examina- 
tion is strictly germane and counsel for Douglass again 
disclaims any intention of making this witness his 
own for any purpose, or being bound by his statements,) 


A. The drawings show a cylinder four inches in diam- 
eter intended to be driven at about 120 revolutions per 
minute. 

X-Q. 179. Will you now please produce the drawings, so 
that I may verify your last statement by inspection of them. 


(Counsel for Macdonald repeats his instructions and 
protests against further useless reiteration which pro- 
duces no result except trouble and expense to the con- 
testants and is unable to see the object of prolonging 
the deposition which counsel for Douglass has twice 
said on the record he intends to move to have stricken 
off.) 


A. I decline to produce it. 

X-Q. 180. Do you know, Mr. Macdonald, that you have 
been sworn to tell the truth and the whole truth, in this case? 

A. I do. 

X-Q. 181. How long is the mandrel in the drawings you 
refer to and declined to produce? 

A. I decline to answer it; the length of the mandrel is 
hot material to the subject-matter of this interference. 

%-Q. 182. The length of the mandrel may be very 
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material to the issues in this case and you do not happen to 
be the judge of the materiality of the facts to which you may 
testify. Please state the length of the mandrel shown in 
these drawings ? : 


(Counsel for Macdonald assumes the entire responsi- 
bility for the refusal of the witness to answer the 
questions, which he has properly refused to answer, 
and instructs the witness further to pay no attention to 
any remarks, or anything but interrogatories emanating 
from counsel for Douglass.) 


A. I decline to answer. 


X-Q. 183. Who made these drawings? 
A. I made the original drawings. 
X-Q. 184. To whom, if anyoue, did you ever show them ? 


(The witness is instructed not to answer.) 


A. I decline to answer. 

X-Q. 185. Where is the sound reeord which you made 
on the ordinary size blank when Fisher sang, and when 
the ordinary Graphophone or Phonograph on which it was 
made was speeded up as high as it would go by throwing 
off the governor belt, and concerning which you have 
testified ? 

A. I don’t know. 

X-Q. 186. Is it in existence ? 

A. I don’t know. 

X-Q. 187. Have you made any search for it? 

A. I have not. 


X-Q. 188. Will you please do so, and produee it, if 


possible ? 
A. I can’t produce it; I don’t know where it is. 
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« 42, 189, The question was if you would make a search 


tor 0? 

A. Yes, I will search for it. 

x -Q. 190. Where are the sound records which you made 
in your experiments on the ordinary size blank and ordi- 
nary Graphophone by speeding it at successive steps to 
higher speeds ? 

A. I don’t know. 

X-Q. 191. Are they, or any of them, in existence ? 

A, I think not. 

X-Q. 192. What do you think has become of them ? 

A. I don’t know. 

X-Q. 193. Have you any recollection of destroying or ob- 
literating them ? 

A. I don’t recollect. 

X-Q. 194. During the noon adjournment will you make 
asearch forthem? _ 

A. I will search for them. 

X-Q. 195. And produce them if you find them? . 

A. I will search for them. 

X-Q. 196. The question was if you would produce them 
if you could find them, or any of them? 

A. I will produce them if I can find them. 

x-Q. 197. You stated that after making a series of ex- 
periments with the ordinary Graphophone by speeding it up 
at successive steps to higher speeds you had made and put 
upon the motor first a larger driving pulley, and then a 
still larger driving pulley, and then repeated the experi- 
ment with each of these larger driving pulleys. Who 
made those pulleys ? 

A. I don’t know. 

X-Q. 198. Do you still have the pulleys? 

A. I don’t know whether I have or not. The pulleys 
used were regular pulleys ; they were not made for the occa- 
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sion. They were pulleys which were used in the various 
parts of the different Graphophones, where the belt was 
used 

X-Q. 199. Was the drawing marked “Macdonald’s Ex. 
hibit, Pencil Drawing” begun or completed on August 12, 
1898, the date it bears? 

A. It is the usual custom to mark a drawing of this de- 
scription with the date of its completion. I think this is 
the date of the completion of the drawing. 

X-Q. 200. About how long was this drawing in course of 
making ? 

A. Two or three weeks, possibly longer; possibly shorter ; 


‘it would not vary much two or three weeks, a fair estimate. 


X-Q. 201. How long would it take Mr. Coyle, the drafts- 
man, to make it; how many hours work ? 

A. He probably could copy that in two hours. _ The 
original drawing would take him, I think about the time I 
have stated, as the work merely shown by pencil marks 
upon the paper is the smallest part of the labor involved in 
producing an original drawing. The drawing was made 
from rough sketches which I submitted to Mr. Coyle, from 
time to time, and was not completed at one operation of the 
draftsman ; probably occupied fully the time I have stated, 
two or three weeks. 

x-Q. 202. Working how many hours a day ? 

A. I don’t know how many hours a day. : 

X-Q. 203. How many hours aday is Mr. Coyle accus- 
tomed to work ? : 

A. His hours were from 9 to 5, with an hour for dinner. 

X-Q. 204. Do you mean to state, under oath, that to the 
best of your judgment it would require Mr. Coyle about two 
or three weeks steady work, working 8 hours a day, to pro- 
duce the pencil drawing marked “Exhibit Pencil Draw- 
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A. I did not so state. 

x-Q. 205, Your exact statement in relation to this in 
answer to Cross-Q 201 was “The original drawing would 
take about the time I have stated,” which was stated in 
your previous answer to be about two or three weeks. 


What is your judgment as to how long it would take Mr. * 


Coyle to make this original pencil drawing, doing, of course, 
all the work involved in producing an original drawing ? 


(Objected to as immaterial and a mere repetition, 
and a waste of time.) : 


A. It might take Mr. Coyle two hours; it might take 
him two years; it would depend entirely upon the data that 
I gave him for the various details of the drawing and upon 
my convenience to approve or disapprove those details after 
he had submitted them to the paper. As a matter of fact 
this drawing did take, to the best of my recollection, be- 
tween two and three weeks, from the time it was begun 
until it was completed. I do not mean to say, nor have I 
said, that Mr. Coyle went to work upon this drawing at 
nine o’clock in the morning and worked until 5 o’clock in, 
the evening, nor did he do so. He worked upon it at such 
times as I gave him the data to work on, and finally, 
to the best of my judgment, produced this finished drawing 
on August 12. I required no further changes in it at that 
date, and I considered that it was finished at that time. 

X-Q. 206. Have you the original sketches? 

A. I have not. ' 

X-Q. 207. Have you the original sketches which you 
gave to Mr. Coyle to make this drawing from? - 

A. I have not. 

X-Q. 208. Where are they ? 

A. They were destroyed. 

*-Q. 209. About how long after the experiment which 
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you made when Fisher sang, and removed the governor 
belt, was it before these drawings were begun ? 

A. A month, six weeks, two months; somewhere in there. 

X-Q. 210. You then have no very definite recollection 
about the length of time between these two events? _ 

A. I have stated my recollection. 

X-Q. 211. Might it not have been only one week ? 

A. It could have been ten minutes, but I don’t think it was. 

X-Q. 212. Have you applied for and obtained a patent of 
what is called the Eagle Graphophone ? 


(Objected to as immaterial.) 


A. I have. . 

X-Q. 213. Please state the number or date of that patent ? 

A. I don’t remember either date or number. 

X-Q. 214. Do you know Frank L. Capps? 

A. I do. 

X-Q. 215. How long have you known him? 

A. Two or three years. 

X-Q. 216. Did he ever work for the American Grapho- 
phone Company ? 

A. He did not, according to my knowledge; he never 
worked for the American Graphophone Company under my 

- charge. 
X-Q. 217. At one time he was engaged in making sap- 


phire recorder or reproducer points for talking machines, 
was he not? 


(Objected to as immaterial.) 


A. He attempted to make a reproducer ball to be used on 
talking machines, and I believe some of them were used. 
It was not successful. A great many thousands of them are 
now on hand by those who purchased them ; they are worth- 
less for the purpose intended. 
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+ 42 218. Do you know how he niade them? 

A Ido. 

«-Q. 219. How? 

A. He made them out of rough sapphire by the use of 
a carborundun wheel. He then polished them in the ordi- 
nary manner in which balls are polished in the art by roll- 
ing them in grooves in discs, running concentric with each 
other—that is, both discs running on the same axis, A 
method well known and used in the making of bicycle 
balls. These little balls were then set in the end of a brass 
rod, either by cementing them there or clamping them, and 
using this as a reproducer point. 

X-Q. 220. You have applied for and obtained a patent 
No. 628,544, dated July 11, 1899, on a machine for making 
sapphires for talking machines, have you not? 

A. I have. 

X-Q. 221. And you are aware, are you not, that Mr. 
Frank L. Capps claims that that invention is his? 

A. I do not know what Mr. Capps claims. He never has 
so claimed it to me, nor is the invention in any particular 
the invention or the process which I have described, and 
the only one which Mr. Capps ever showed or described to 
me. 

X-Q. 222. About how long was it after the disc machine 
was made, which you have testified you made, before you 
showed it to Mr. Easton, Mr. Cromelin, Mr. Lyle, and other 
employés of the Columbia Phonograph Company in New 
York, as you have stated in your answer to direct question 
No. 78? 

A. I don’t know; it was in the summer of 1894, or in 
the spring of 1894, after the machine was completed. 


A recess was here taken until 1 o’clock, P. M. 


After recess. 
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Cross-examination of Thomas H. Macdonald continued. MQ 232 When did the @slurmtia Phonograph Com- 
pany first begin to have ethos in New York on Broadway, 
somewhere near Cortlandt street ? 

A. I don’t know. 


By Mr. Apcock : 
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X-Q. 223. About when was the disk machine nemapietent ? 

A, Some time in the spring of 1894. 

X-Q. 224. Give the date, as nearly as you can? © 

A. I have given it as nearly as I can, 

X-Q. 225, How soon after it was completed was it sent to 
New York and Washington ? 

A. I do not remember. 

X-Q. 226. Give your best recollection of the length of 
time between the completion of the disk machine and the 
sending of it to New York and Washington? 

A. It was sent down some time in the summer of 1894; 
possibly July or August ; I can’t fix it any better than that. 

X-Q. 227. Where was this disk machine when it was 
shown to all of the employés in the offices of the Columbia 
Phonograph Company in New York, as you have stated in 
answer to direct question 78. 

A. It was shown at the Waldorf Hotel and at the office 
of the company. 

X-Q. 228. In New York? 

A. In New York. 

X-Q. 229. And this was within a few months after the 
machine was completed ? 

A. It was within a few months after the machine was 
completed. 


X-Q. 230. Where were the offices of the Columbia Pho-- 


nograph Company in New York when this disk machine 
was there shown to the employés ? 

A. I think it was at the down-town office. 

*-Q. 231. Wheve was that? 

A. It was on Broadway ; [have forgotten the exact num- 
ber ; somewhere near Cortlandt street. 
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X-Q. 233. You can find out this fact, can you not? 
A. I presume I can obtain this information. 
X-Q. 234. Please do so, and state it. 


. (Objected to as calling for secondary and incompe- 
tent evidence). 


A. I cannot do so at the present time. 

X-Q. 235. Don’t you remember that the Csinnstile Pho- 
nograph Company first began to have offices in New York 
on Broadway near Cortlandt street about the first of Janu- 
ary, 1895, or the latter part of December, 1894? 

A. I do not remember that. 

X-Q. 236. Do you deny that this is the fact? 

A. I do not remember it. 

X-Q. 237. You have stated that you cannot ascertain 

at the present time the date when the Columbia Phono- 


‘graph Company first began their offices on Broadway in 


New York. Will you please ascertain and state this fact 
before the close of your deposition ? 


(Same objection, and counsel for Douglass is in- 
formed that the date will be ascertained for him from 
persons who have certain knowledge of it.) 


X-Q. 238. Since the adjournment before noon have you 
searched for the sound records made in your experiments, 


as provided before the adjournment? 
A. I have. 


X-Q. 239. Did you find any of them ? 
A. I did not. 


X-Q. 240. You were unable to find any of wise 


a 


ve 
‘ 
f 
ae 
a 


as Thomas H. Macdonald. 


A. Lwase 

*-Q. 241. Referring again to the drawings which Sera 
refused to produce, and which you stated show a evn. 
der 4 inches in diameter and which are referred to in your 
preliminary statement as having been made in January, 
1898, please state whether those drawings show two or 
more recorders or reproducers arranged for operating on or 
engaging at the same time the cylinder? 


(Witness is instructed not to answer the question.) 


A. I decline to answer. 


(Mr. Apcock: The notice heretofore given is re- 
peated.) 


X-Q. 242. In your testimony you referred several times 
toa laboratory. Is that the laboratory of the American 
Graphophone Company ? 

A. It is. . 

X-Q. 243. It is in the factory and part of the factory, is 
it not? 

A. The room is in the factory and is a part of the factory 
building. 

X-Q. 244. Under whose charge is the laboratory and 
laboratory work ? 

A. It is under mine: 

X-Q. 245. You have special charge of the laboratory 
and experimental work of the American Graphophone Com- 
pany ? 

A. I have entire charge of all experimental work and all 
manufacture, and everything pertaining to the factory of 
the American Graphophone Company. 

x-Q. 246. On Mr. Easton’s visits to the factory are you 
accustomed to discuss and talk with him about the labora- 


Thomas HP Maclonakl. 89 
wee and experimental work, as well as other matters in the 
torerey ° 

A. Yes. 


» -42. 247. Do you know Mr. R. F. Cromelin who is here 

present; and if so, about how long have you known him? 

A. I do. 

x-Q. 248. What connection, if any, has he with the 
American Graphophone Company ? 

A. I have known him about ten years; he is a member 
of the board of directors of the American Graphophone Com- 
pamy. The date of his election to the board of directors I 
do not know ; I should say it was five'or six years ago. 

X-Q. 249. He is now, or used to be vice-president, was 
he not? 

A. He is not now vice-president. 

X-Q. 250. I understand that your attorney, Mr. Philip 
Mauro, will be a witness in your behalf in this case ; at least 
I think his name has been included in the notice. Please 
state about how long have you known him. 

A. About seven years, 

<-Q. 251. And what is, and has been, his connection 
with the American Graphophone Company, the assignee of 
your application involved in this interference ? 

A. He has been patent counsel for this company during 
that period ; he is also a member of the board of directors, 
and has been so for about three or four years. 

X-Q. 252. If you have any assistants or workmen who 
are under you in the laboratory or experimental work of the 
American Graphophone Company, please give their names, 
say covering a period of two years, 

A. Mr. Fleming, Mr. Coyle, Mr. Osborne, Mr. Plummer, 
Mr. John Norton, Mr. E. Norton, probably 35 or 40 others, 
whose names I do not now recall. All these have not been 
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engaged exclusively on experimental work, but have lew 
engaged upon it at periods during that time. 

X-Q. 253. Who, if any one, besides yourself, was proses; 
when ycu made your first test of the machine marke 
“ Macdonald's Exhibit, First Graphophone Grand ”? 

A. I don’t recollect. 

<-Q. 254. When and where was that first test made. 

A. In the laboratory; some time in September, 1898, pos- 
sibly in the latter part of August. 

X-Q. 255. In your preliminary statement you give the 
date of when the machine was completed and tested as about 
the 1st of October, 1898. 

A. Somewhere along there—September or October—it 
might have been about the 1st of October. _ 

x-Q. 256. Besides yourself, who was the first person who 
heard a reproduction made on this machine? 

A. I don’t know. 

X-Q. 257. Are you positive that any one outside of your- 
self heard it prior to October 18, 1898, when you first ex- 
hibited it in operation to Mr. Easton privately and then 
subsequently on the same day to Mr. Douglass and others? 

A. I think Mr. Osborne, the workman who assembled the 
machine and finally completed it,and Mr. Coyle, the drafts- 
man, listened to some of the dictations I made, but just ex- 
actly when, I can’t recall. 

X-Q. 258. Do you have the first sound record made on 
this machine now? 

A. I have not. 

X-Q. 259. Have you any sound record that was made on 
it prior to October 18, 1898? 

A. I have not. 

X-Q. 260. Do you know if any such are in existence ? 

A. Ido not know of any in existence, 
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Redirect Examination by Mr. Mauro: 


eB). Q. 1. Please look at the drawings which you pro- 
¢eoat at the request of Mr. Adcock and which are marked 
- Macdonald’s Exhibit, Pencil Drawing 1896-97, Nos. 1 and 
2° and tell me the dimensions of the blanks on each draw- 


? 
ng: ' 
a The drawing No. 1 is intended to be about 4 inches 


in diameter, and 13 inches in length. On drawing No. 2, 
the blank is to be 5 inches in diameter and about 9 inches 


in length. 


(Question and answer objected to as incompetent, in- 
admissible and irrelevant.) 


Re-D. Q. 2. Are the blanks shown in each drawing ? 
(Same objection.) 


A. The blank is shown in each drawing. 
Re-D. Q. 3. What is the scale of the drawings? 


(Same objection.) 


A. It is full size, that is, 1 inch upon the drawing in- 
tended to be 1 inch in the finished machine. 

Re-D. Q. 4. What is your practice in drawing machines 
or parts in respect to the scale ? 


(Same objection.) 


A. L always make them full size. 

Re-D. Q. 5. You stated in answer to’a cross-interrogatory 
that you had discussed the machine shown in these draw- 
ings with your brother. Where does that brother live ? 


(Same objection.) 
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A. He is the bookkeeper of the Columbia Phonograph 
ny in San Francisco, California. ! 
erey 6. Was he here on a visit at the time you dis- 
cussed it with him? 
(Same objection.) 


A. He was. me 
Re-D. Q. 7. When was that visit and how long did it 


last ? 
(Same objection.) : 

A. He came here, I think in the fall; about the middle, 
possibly the Ist of November of 1896, and went back to 
California in February, I think. He was ,here during 

months, 
eo e. 8. You have stated that between the adjourn- 
ment on Thursday and the resumption of proceedings on 
Friday morning you passed five or six hours talking with 
me. Please state how much, if any of this period, was 
devoted to talking about the testimony in this case? — 

A. About five minutes; possibly ten. I don’t believe it 


ld exceed at the outside, ten minutes. oe 
Re D. Q. 9. Is the modified Macdonald recorder, which is 


now used in making musical records, sold generally with 
ordinary types of machines, or is it a limited and special 


duct? 
A Tt isa limited product, specially sold or furnished 


when specially ordered with machines, 


Re-D. Q. 10. What recorder is used in the majority of . 


cases ? _— sain 
A. The type paten y me in e _ 
Re-D. 6 1. Why was no motor shown in Exhibit Pencil 


Drawing and Exhibit Blue-Print Drawing? 


(Objected to as incompetent.) 
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A. Because I intended to use the ordinary types of motor 
upon this form of machine. 


(The answer is objected to as incompetent and inad- 
missible, and because the motives and intentions of the 
witness are not evidence.) 


Re-D. Q. 12. For what purpose were those drawings pre- 
pared? 


(Same objection.) 


A. For the purpose of building this main machine, for 
the purpose of making improved master records, 


Re-cross Examination by Mr. Avcock : 


Re- X-Q. 1. The new style recorder is universally used 
and furnished with the Graphophone Grand and is furnished 
with this style of recorder without being specially ordered ; 
is it not? 

A. It is. 

Re-X-Q. 2. The new style of recorder is also solely used 
by the American Graphophone Company in making mas- 
ters for manufacturing duplicates ; is it not? 

A. I think it is. 

Re-X-Q. 3. It is also so used by the National or Edison 
Phonograph Company in making masters for manufacturing 
duplicates ? 

A. 1 have heard so; I have never been in their place. 
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FRANK H. OSBORNE. 


And thereupon Frank H. Oszorne, a witness produced 
on behalf of Macdonald, being first duly sworn, deposes and 
says, in answers to questions by Mr. Mauro, as follows : 


Question 1. State your name, age, residence and occupa- 
tion? 

Answer. Frank H. Osborne; 407 Wood avenue, City ; 
occupation, toolmaker ; age, 35 in September. 

Q. 2. Mr. Osborne, please look at the machine marked 
Exhibit First Graphophone Grand, and state whether you 
ever saw it before? 

A. Yes, sir. 

Q. 3. Did you have anything to do with the making of 
it, or putting the parts together? 

A. I did. 

Q. 4. Did you make all the parts ? 

A. No, sir. . 

Q. 5. Please state what parts you made, and what were 
already made? 

A. The mandrel and shaft complete, less the main pul- 
ley. The back shaft in part, but not in whole. The arm 
in part, but not in whole. I had the assembling of it and 
in the drilling line I suppose I had about half of it. 

Q. 6. In making parts of that machine and in assembling 
it did you work by any drawing or drawings ? 

A. I did; yes, sir. 

Q. 7. Please look at the drawings I now hand you and 
state if they, or either of them, are or is the drawings or 
drawing from which you worked ? 

A. This one is the drawing ; the white one. 


(It is noted that witness refers to Macdonald Ex- 
hibit, Pencil Drawing.) 
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Q. 8. State when you began to work on that machine? 

A. About the middle of August, 1898. 

Q. 9. State, as nearly as you can, when the machine was 
first put together in such condition that it could be used 
for making or reproducing a sound record ? 

A. About the last of September; about the last week, I 
suppose. 

Q. 10. Have you anything to go by in fixing this period ? 

A. Yes, sir; I have two things. September 16 a friend 
of mine died ; at that time the machine was nearly com- 
pleted. wake 

Q. 11. What other thing have you to go by, if any? 

A. Also the time that we commenced working Satur- 
days; that is, our department. 

Q. 12. When was that ? . 

A. It was before October 15. 

Q. 13. In what condition was the machine at that date? 

A. October 15? . 

Q. 14. Yes. 

A. The machine at that time had gone beyond the ex- 
perimental stage and the second machine was started. 

Q. 15. Did you ever, hear any records made or repro- 


* duced on that machine? 


A. Yes, sir. 

Q. 16. What was the first occasion, if you remember ? 

A. Well, do I understand you to mean a full record or 
just a trial, just an experiment? 

Q. 17. Either a full record or part of a record, or an ex- 
periment ? 

A. I don’t understand you. 

Q. 18. What I want to know is when you first saw and 
heard that machine used for the purpose either of making 
4 record or part of a record on it or reproducing a record or 
part of a record from it? 


' 
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A. About the last of September, 1898. 

Q. 19. State what was done at that time and by whom? 

A. The first experiment was made by T. H. Macdonald 
between the hours of 5 and 6 o’clock P. M. The first 
record or part of a record was what we call “Casey at the 
Bat.” 

Q. 20. Was that record or part of a record made in your 
presence ? 

A. Yes, sir. 

Q. 21. Was it also reproduced in your presence ? 

A. It was. 


Cross-examination by Mr. Apcock : 


‘Omi: Apcock: The testimony of the witness is ob- 
jected to as incompetent and inadmissible in so far as 
it is contrary to the preliminary statement of Mac- 
donald.) 


X-Q. 1. Before this first trial in your presence of the 
machine, do you know if it had been tried before? 

A. Not in my presence. 

X-Q. 2. Had the machine been tried before in your pres- 
ence or out? 

A. Not in my presence. 

X-Q. 3. Do you understand that that was the first trial 


* of that machine? 


(Objected to as incompetent; the witness is only 
called upon to testify to matters within his knowledge.) 


A. Nothing was said in my presence of its being the first 
trial. 

X-Q. 4. Was anything said in your presence about there 
having ever been any previous trial of the machine? 

A. Not that I remember. 
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X-Q. 5. Who else besides M{¢ Mactonald was present? 
A. I could not say Positively 
X-Q. 6. Was any one tr«ides yourself and Mr. Macdon- 
ald ? 
A. I could not say positively. 
X-Q. 7. Give your best recollection of it? 
A. Possibly two others—in the same rooms that is. 
X-Q. 8. To the best of your recollection who were they ? 
A. Mr. M. Plummer, Mr. A. Haug. 
x-Q. 9. What, if anything, was said, in relation to the 
reproduction made by the machine ? 
- A. Mr. Macdonald simply pronounced it satisfactory— 
very satisfactory. 
x-Q. 10. What did you say? 
A. I remember making no remark. 
X-Q. 11. Do you remember any remark made by Mr. 
Plummer or Mr. Haug ? 
A. No, sir. 
X-Q. 12. While this machine was in course of construc- 
tion how was it named or known or called ? 
A. It was called the Graphophone Grand. We in the 
laboratory called it the G. G. 
X-Q. 13. G. G. stood for Graphophone Grand ? 
A. Yes, sir. 
X-Q. 14. Was the name of any person connected with it ; 
and if so, whom ? 
A. Connected with the machine? Not that I know of. 
X-Q. 15. Did you ever hear it designated as a machine 
of any particular person? 
A. That is, as a particular person’s design ? 
x -Q. 16. Yes. 
A. I always understood it was Mr. Macdonald’s idea ; 
se sir. 
*-Q.17. Did you ever bear it called the sewer-pipe ma- 
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A. No, sir. 


X-Q. 18. Did you ever hear any machine called the 
_ sewer-pipe machine ? 
A. No, sir. 


FRANK H. OSBORNE. 


Adjourned until Monday, January 22, 1900, at 10 o’clock, 
A. M. 


January 22, 1900.—9.30 o’clock A. M. 


Met to pursuant to adjournment of Saturday. 
Present : Same parties. 


MILLARD F. PLUMMER. 


And thereupon Miirarp F. PLumMer, a witness pro- 
duced on behalf of Macdonald, being first duly sworn, de- 


poses and says, in answer to interrogatories by Mr. Mauro, 
as follows : 


Question 1. State your name, age, residence and occupa- 
tion? | 

Answer. My name is Millard F. Plummer; my residence 
is Bridgeport, 979 Hancock avenue; I am a tool-maker by 
trade; I was born the 11th of November, 1852. 

Q. 2. Where are you working now? 

A. In the laboratory of the Graphophone Company. 

Q. 3. When did you begin to work in the laboratory ? 

A. The 29th day of August, 1898. 

Q. 4. When you entered the laboratory was there a 
special machine under construction at that time ? 

A. Yes, sir. 

Q. 5. What machine was it? 

A. The machine that is here on the table, I recognize it. 

Q. 6. Do you mean the machine marked “ Macdonald’s 
Exhibit, First Graphophone Grand ”? 
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A. Yes, sir; that is the machine. 
q. 7. When was that machine completed, if you know, 
so far as to be used or tested ? . 

A. The latter part of September. 

Q. 8. In the same year? 

A. Yes, sir. 

Q. 9. Were you present at any time when a record or 
part of a record was made on that machine and reproduced ? 

A. Yes, sir. 

Q. 10. When was it? 

A. Well; it was—do you mean the time of day ? 

Q. 11. [ mean the date as near as you can fix it? 

A. I would say it was the last week of September, as near 
as I can recollect. ‘ 

Q. 12. Who made the record? 

A. Mr. Macdonald. P 

Q. 13. Who worked on the machine? 

A. Mr. Osborne—Frank H. Osborne. 

Q. 14. In fixing the time of the construction of that ma- 
chine have you anything to go by ? 

A. The fact that I was making a set of machines and 
recollect about the time I worked on them. I had nearly 
finished the work of machines that I was making. 

Cross-examination : 

x-Q. 1. Who else was present besides yourself and 
Mr. Macdonald at the time you heard a record made and 
reproduced ? 

A. Mr. Frank Osborne. 

X-Q. 2. What time of day was it? 

A. It was between 5 and 6 o’clock. 

X-Q. 3. Was that the first time? 

A. The first-time that I had heard it. 


MILLARD F, PLUMMER. 
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EUGENE E. NORTON. 


And thereupon Evcene E. Norton, a witness produced 
on behalf of Macdonald, being first duly sworn, deposes and 
Says, in answer to interrogatories by Mr. Mauro, as follows - 

Question 1. State you name, age, residence and occupa- 
tion. 

Answer. E. E. Norton; age 43; residence in Nichols, 
town of Trumbull; occupation, mechanical engineer. 

Q. 2. Where are you employed at present? 

A. American Graphophone Company. 

Q. 3. In what capacity. 

A. Mechanical engineer. 

Q.-4. In what department of the factory ? 

A. Mechanical engineering department. 

Q. 5. Please look at the drawings I now show you, and 
which are marked “ Macdonald's Exhibit Pencil Drawing, 
1896-7, No. 1 and No. 2,” and state whether you ever saw 
them befure, and if so, when you first saw them. — 

A. Saw them in the fall of 1896, to the best of my recol- 
lection. 

Q. 6. By what, if anything, do you fix that date ? 

A. I remember it in this way: that at that time Mr. 
Macdonald’s brother was here from California; that was 
about the time we started to make our A machine; that is 
what I have to go by—that he was here at that time. 

Q. 7. Who made those drawings, if you know? 

A. I think Mr. T. H. Macdonald made them. 

Q. 8. Do you know what they were made for? 

A. I don’t just know what they were made for at the time, 
only for a large cylinder machine for exhibition purposes. 

Q. 9. Did you remember the existence of those drawings, 
and did you have anything to do with looking them up 
recently? 
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A. Yes, sir. l 

Q. 10. State the facts in that connection, please. “ 

A. I remember when this question came up with i 
to the Graphophone Grand ; I remember that we had - “ 
drawings; we looked them up and found them on file, Tha 


js about all I know about them. 
Oross-examination by Mr. ADcock : 


(Mr. Apcocx: ‘The testimony of the witness is ob- 


jected to as incompetent and inadmissible if it is at- . 


tempted to be used for carrying the date of Macdonald’s 
alleged invention back of the date given in his prelim- 
inary statement.) 


%-Q. 1. What is the size of the cylinder in the A ma- 
chine to which you referred in answer to question 6? 


2.4. inches; I couldn’t say positively. 
oe EUGENE E. NORTON. 


J. J. FISHER. 


And thereupon J. J. Fisien, a witness produced on behalf 
of Macdonald, being first duly sworn, deposes and says, in 
answer to interrogatories by Mr. Mauro, as follows: 

Question 1. State your name, age, residence and occupa- 
tion? ; sa 

Answer. John J. Fisher ; age, 33 years ; residence, Bridge- 

t; occupation, vocalist. 
"ts 2. fave you ever made sound records on the machine 
which is before you, and which is marked “ Macdonald’s 
Exhibit, First Graphophone Grand”? 

A. Yes, sir. 

Q. 8. When did you first make a sound record on such 
machine ? 
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A. I don’t remember the exact date of singing to this 
machine. 

Q. 4. Where was it? 

A. In this room. 

Q. 5. Could you state the month ? 

A. No. sir. 

Q. 6. Who was present besides yourself? 

A. Mr. Easton, Mr. Devine, Mr. Macdonald, Mr. Phillips, 


Mr. Douglass. That is all I remember. 


Q. 7. By Mr. Dovanass: Do you mean Mr. L. F. — 
who is here present? 

A. Yes, sir. 

Q. 8. In what part of the room was the machine on that 
occasion ? 

A. I should say almost the same as it stands now, except 
it is further to the left than it was on that occasion. 

Q. 9. That isin the end of the room opposite the door 
leading to the outer office? 

A. The end opposite; yes, sir. 

Q. 10. Where were you standing during the exhibition 
of the Graphophone ? 

A. I think I stood over here, if I remember, with my 
back to the door leading to the toilet. 

Q. 11. About how far away from you were Mr. Easton 
and Mr. Douglass ? 

A. Well, I should say between 8 and 10 feet. 

Q. 12. Now, please state just what happened on that day 
while you were in this roem ? 

A. I was first called into the office by Mr. Macdonald, to 
make a record for him for the machine. I sang several 
short sclections; then we had a newspaper placed over the 
machine, and the gentlemen I named before, Mr. Easton, 
Mr. Devine, Mr. Macdonald, Mr. Phillips and Mr. Douglass 
cume into the room and listened to the records. When the 
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reproductions were heard each expressed their satisfaction 
and pleasure at the sounds reproduced, and their wonder 
and astonishment at the reproduction of such sounds. After- 

« wards the newspaper was removed from the machine and 
they all crowded around to examine the machine. 

Q. 13. Did you hear Mr. Easton say “isn’t it funny Mr. 
Douglass was telling us about this same thing on the train 
coming up here,” or anything of that sort? 

A. No. sir. 

Q. 14. Did you hear Mr. Douglass say, “I knew it would 
do it for I tried it before,” or anything of that sort ? 

A. No, sir. 

Q. 15. Did you, prior to the day you first made a record 
on the Graphophone Grand, assist Mr. Macdonald in an ex- 
periment wherein a sound record was made at unusual 
speed, and if so, state when it was, and all you remember 
about it? 

A. I assisted Mr. Macdonald in such an experiment in 
the month of July, 1898. He came into the music room 
and said he wished to make an experiment. We connected 
two batteries and attached them to one machine, from 
which the governor had been removed. I then sung a 
‘song for the machine, after which it was reproduced. Mr. 
Macdonald then exclaimed, “Just what I expected,” and 
left the room. 

Q. 16. What sort of a machine was the record made on? 

A. An Edison Phonograph. 

Q. 17. What sort of a machine was it reproduced on? 

A. Graphophone. 

Q. 18. Was any change made in the Graphophone be- 
fore reproducing this record ? 

A. Yes, sir. He ran the speed up as high as the machine 
was capable of maintaining. 

Q. 19. Do you know, or have you any idea, at what 
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speed the Phonograph was run in making the record and 
the Graphophone in reproducing it? 

A. No, sir. I know the speed of the Graphophone in 
making the reproduction was not as great as the Phono- 
graph in making the record. 

Q. 20. Was, or was not, the speed of the Phonograph in 
making the record within the ordinary limits of the speed 
of that machine ? 


(Objected to as leading and suggestive.) 


A. No, sir. 

Q. 21. What was the fact, as to the speed ? 

A. I couldn’t state the speed. 

Q. 22. What was the effect of removing the governor ? 

A. It is possible to run the machine e a very much 
higher rate of speed. 


Cross-examination by Mr. Apcock : 


<-Q. 1. Where did Mr. Easton and Mr. Douglass stand 
in the room when you were standing with your back to the 
door leading to the closet ? . 
__ A. As faras I can recollect Mr. Easton stood opposite me 
close by Mr. Maecdonald’s desk, with Mr. Douglass close by. 

<-Q. 2. Two or three feet apart ? 

A. Possibly. 

X-Q. 3. Where did Mr. Devine and Mr. Babson stand ? 

A. I couldn’t state where Mr. Devine stood. Mr. Babson 
I have no recollection of. 

<-Q. 4. Where was Mr. Macdonald standing ? 

A. Near the machine. 

X-Q. 5. Where was Mr. Phillips standing ? 

A. Near that door (the door leading into the room from 
the hallway). 


x 
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X-Q. 6. Do you remember anything that Mr. Phillips 
said ? 

A. No, sir. 

_ 7. Do you remember anything that Mr. Devine 
said ? 

A. Only the expression of delight and satisfaction at the 
reproduction of the sound. 

ks -Q. 8. Do you remember anything that Mr. Babson 
said ? 

A. No, sir; I have no recollection of Mr. Babson. 

X-Q. 9. Do you remember anything Mr. Douglass said? 

A. No, sir. 

X-Q. 10. Do you remember anything that Mr. Easton 
said ? 

A. Nothing except his satisfaction and pleasure at listen- 
ing to the reproduction of the sound—the same as the others. 

X-Q. 11. Do you remember anything that Mr. Macdon- 
ald said ? 

A. I can’t say that I do. 

X-Q. 12. Do you remember anything you said? 

A. I don’t remember what I said ; but I remember the 
sensation I felt at hearing the reproduction of the sound for 
the first time. 

-Q. 13. It was a song sung by you and recorded on the 
sound record that the machine was reproducing at this time, 
was it not? 

A. Yes, sir. 

X-Q. 14. Might it not have been Mr. Babson instead of 
Mr. Phillips who was standing near the door. 

A. I have no recollection of Mr. Babson, but I do know 
that Mr. Phillips stood near the door. 

X-Q. 15. You do not recollect hearing Mr. Easton say to 
Mr. Douglass, while you were in the room, “ Isn’t it funny 
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that you were telling me about this same thing on the train 
coming up “tT 

A. No, sir. 

X-Q. 16. Did you see the paper — from the ma- 
chine ? 

A. Yes, sir. 


X%-Q. 17. What did you do after the paper was removed 


from the machine? . 

A. I remained standing in the room. 

X-Q. 18. Did you shortly thereafter make another record 
for the machine? 

A. I think I did. 

X%-Q. 19. Do you remember seeing Mr. Macdonald pare 
the record cylinder preparatory to _ a new record? 

A. I couldn’t state positively. 

<-Q. 20. What was the color of the — which covered 
the machine? 

A. It was a newspaper. 

X-Q. 21. In whose employ are you—for whom do you 
sing to make sound records on talking machines ? 

A. For the Columbia Phonograph Company and National 
Phonograph Company and National Gramophone Company. 

X-Q. 22. How long have you been in the employ of the 
American Graphophone Company or the Columbia Phono- 
graph Company ? 

A. I have sung for the Columbia Phonograph Company 
at various times for the past five or six years. 

X-Q. 23. You have stated that your occupation is a vo- 
calist. Your special occupation is that of singing to make 
master records, and original records for talking machines, is 
it not? 

A. I suppose it could be called special business. 

x-Q. 24. Are you now being paid a salary by the Amer 
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ican Graphophone Company or the Columbia Phonograph 
Company, or are you paid so much a sound record ? 


(Objected to as immaterial.) 


A. I decline to answer. 

X-Q. 25. In reproducing the sound record on the Graph- 
ophone which you made for Mr. Macdonald on the Phono- 
graph, and in which you say “he ran the speed up as high 
as the machine was cgpable of maintaining,” do you re- 
member of noticing any marked irregularity in the repro- 
duction of different parts of this record, or did it reproduce 
about the same or alike throughout the whole extent of the 
record ? 

A. I know the reproduction was very loud. 


(Mr. Apcock : Answer objected to as wholly irrespon- 
sive to the question.) 


X-Q. 26. The question was, did you notice any marked 
irregularity in the reproduction of different parts of the 
record, or was the whole reproduction about even or alike 
throughout. 

A. I will say the reproduction was about as even as 
could be made without the use of a governor; I mean the 
governor used on the machine which made the record. I 
mean the reproduction of the sound was as regular as it 
could be reproduced from the fact that it had been made on 
a machine without a governor. 


(The answer of the witness is objected to as irrespon- 
sive to the question.) 


X-Q. 27. I did not ask you anything about the making 
of the record. You have stated that you listened to the re- 
production of this record on the Graphophone; what I want 
you to state is the fact as to whether or not you noticed any 
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marked or material irregularity in the reproduction of the 
record at different portions of it, or whether it was substan- 
tially regular and even throughout ? 

A. Nothing other than there might have been a slight 
change in pitch at different times. 

X-Q. 28. Aside from this slight change of pitch at times 
the reproduction was fairly uniform and even throughout, 
was it? : 

A. With the exception of the change in the pitch I would 


say it was a fairly even record. 
JOHN J. FISHER. 


(The testimony of this witness is objected to as in- 
competent, and inadmissible in so far as it may con- 
flict with Macdonald’s preliminary statement. This 
objection being here entered at the end of the deposi- 
tion by a previous understanding.) 


WALTER P. PHILLIPS. 


And thereupon Watrer P. Puriiips, a witness produced 

on behalf of Macdonald, being first duly sworn, deposes 
and says, in answer to interrogatories by Mr. Mauro, as 
follows : 

Question 1. State your name, age, residence and occupa- 
tion. 

- Answer. Walter P. Phillps; 54; residence, Bridgeport ; 
occupation, employed by the American Graphophone Com- 
pany. 

Q. 2. Do you remember, Mr. Phillips, the first time you 
heard the reproduction of a sound record on the Grapho- 
phone Grand? 

A. Yes, sir. 
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Q. 3. Where did that occur? 

A. In this room. ; 

Q. 4. Do you remember the time? 

A. Yes, sir; it was in October, 1898, near the middle of 
the month, I should think. 

Q. 5. Were there any strangers at the factory that day ; 
if so, who were they ? 

A. Mr. Babson and Mr. Douglass were here; I don’t re- 
member any strangers. 

Q. 6. Were you in their company that day? 

A. Yes, sir. 

Q. 7. Were they in this room at the time you heard the 
first reproduction of the Graphophone Grand which occurred 
in your presence ? 

A. Yes, sir. 

Q. 8. In what part of the room were they, and in what 
part of the room were you during that exhibition? I show 
you a diagram to assist your answer, this being a copy of the 
Exhibit marked “ Diagram of Manager’s Office.” 

A. About around in here I should say (indicating on 
diagram). I of course am not very certain where we stood. 
My recollection is that we stood in a semi-circle about oppo- 
site here (indicating a line between the end of the roll-top 
desk and the square marked “ A T Graph on case.”) 

Q. 9. Did Mr. Douglass and Mr. Babson come into the 
room with you ? 

A. Yes, sir. 


(Objected to as leading.) 


Q. 10. Who was in the room when you entered ? 

A. Why, Mr. Macdonald, Mr. Easton, Mr. Fisher; I 
don't remember any others. 

Q. 11. After the first reproduction of sound record was 
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any remark made by Mr. Douglass which you recall? If 
so, state your recollection about it ? 

A. Mr. Douglass made some sort of remarks comparing 
this machine with the polyphone. I recall his having said 
that it surpassed the polypkone, or words to that effect. 

Q. 12. Did you hear Mr. Douglass make the remark, “I 
knew it would do it, as I had tried it before,” or anything 
of that nature? 

A. No, sir; I didn’t hear that. 

Q. 13. Did you hear Mr. Easton say “ isn’t it funny Mr. 


Douglass was telling us of this same thing ou the train’ 


coming here,” or anything of that nature? 
A. No, sir. 


Cross-examination by Mr. Apcock : 


X-Q. 1. At the time you first heard the machine repro- 
ducing did you see the machine? 

A. Not at the time .it was first reproducing ; it was cov- 
ered up. 

<-Q. 2. Did you remain in the room until the first re- 
production was completed ? ; 

A. Yes, sir. 

' x-Q. 3. What did you next do? 

A. I staid here and heard other reproductions; several 
pieces played. ; 

X-Q. 4. Do you mean to state that you remained in this 
room without leaving it? 

A. Yes, I believe I staid right through the performance. 
%-Q. 5. Where did you stand during this first reproduc- 
tion? 

A. Well, I should say right around here, somewhere be- 
tween this Graphaphone here and the end of that desk. 

X-Q. 6. The end of the desk which is nearest the door 
leading into the room from the hall? 
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A. Yes, sir. 

X-Q. 7. Do you remember whether Mr. Andrew Devine 
was in the room? 

A. Yes, sir; he came in about the time we did. 

X-Q. 8. Where was Mr. Easton ? 

A. Well, I couldn’t say just where Mr. Easton was. He 
stood here near the desk, but the machine was here on the 
table with a large horn 6n it,and he would naturally stand 
where he could hear it. 

X-Q. 9. About how long was the horn? 

A. Oh, I should say it was at least 40 inches. 

X-Q. 10. After the first reproduction was finished did 
you all remain standing in the same position or did you 
move about ? 

A. I couldn’t say as to that. 

X-Q. 11. Do you remember where you stood during the 
second reproduction ? ; 

A. I think about the same place that I originally occupied 
when I came into the room. 

X-Q. 12. Do you remember anything Mr. Babson said ? 

A. I don’t think I heard him say anything that I recall. 

X-Q. 18. Do you remember anything that Mr. Devine 
said ? 

A. No, sir. 

X-Q. 14. Do you remember anything that Mr. Easton 
said ? 

A. No, sir; I don’t recall anything. 

X-Q. 15. Do you remember anything that Mr. Fisher said. 

A. Why my recollection is that Mr. Fisher assisted at the 
machine and reproduced some of his own records; he may 
have said something about that; I don’t recall anything in 
brticular, . 

*-<. 16. Do you remember anything that Mr. Macdonald 
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A. My recollection is that Mr. Macdonald showed the 
machine and he didn’t talk very much about it while I was 
in the room. 

X-Q. 17. Do you remember anything that Mr. Douglass 
said excepting what you have stated? 

A. No, sir. 

X-Q. 18. Do you remember anything that you said ? 

A. No, I do not. 

X-Q. 19. Do you remember where Mr. Fisher and Mr. 
Macdonald were standing at the first reproduction ? 


A. Over at this table (indicating table on which Grapho- 


phone Grand stood). 

X-Q. 20. During the first reproduction to the best of your 
recollection, yourself, Mr. Douglass, Mr. Easton, Mr. Babson 
and Mr. Devine were standing in a semi-circle in front of 
the horn, the semi-circle extending from the end of the roll- 
top desk which is nearest the door entering the room from 
the hall, and the stand marked “A T Graph. on case.” 

A. That is my recollection of it. We werein a line with 
them instead of extending out so as to reach these two 
points. We were bunched together more than we would be 
if stretched from point to point. 

X-Q. 21. Do you have any recollection of who was stand- 
ing next to Mr. Easton? 

A. No, sir. 

X-Q. 22. Do you remember whether the remark that you 
have stated Mr. Douglass made was made by him during 


’ the first reproduction made on the machine, or after the first 


reproduction was finished ? 
A. Well, it was during the exhibition; I couldn’t say 


whether it was after the first record or not. 
WALTER P. PHILLIPS. 


Adjourned to meet to-morrow morning, at 10.30 o'clock, 
A. M., at 141 Broadway, New York. 
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Notary’s Geetitcate. 


County oF Fatrrieny, 
Slate of Connecticut. } 


I, William R. Miller, a notary puble within and for the 
county and State aforesaid, do hereby certify that the fore- 
going depositions of Thomus H. Macdonald, Frank H. 
Osborne, Millard F, Plummer, Eagene E. Norton, John J. 
Fisher, and Walter P."Phillips, were taken on behalf of said 
Macdonald pursuant to the notice hereto annexed before 
me at the factory of the American Graphophone Company, 
in the city of Bridgeport, in said county, on the 18th, 19th, 
20th and 22d days of January, 1900; that said witnesses 
were by me severally sworn before the commencement of 
their respective depositions; that the testimony of said wit- 
nesses were written out in my presence by John R. Petrie 
and Randolph J. Bolling; that the opposing party, L. F. 
Douglass, was present with his counsel, Mr. Edmund Ad- 
cock, during the taking of said testimony ; that said testi- 
mony was begun on the 18th day of January, 1900, at 1 
o’clock in the afternoon and was continued by adjournment 
from day to day, and was concluded on the 22d day of said 
month; that I am not connected by blood or marriage with 
either of said parties, or interested directly or indirectly in 
the matter at controversy. 


In testimony whereof I have hereunto set my hand and | 


affixed my seal of office, at Bridgeport aforesaid, this 22d 
day of January, 1900. 
WILLIAM R. MILLER, 
Notary Public. 
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10.30 A. M., before C. E. Davidson, Notary Public. 
Present as before. 


GEORGE W. LYLE. 


And thereupon Grorae W. Lyte, a witness produced on 
behalf of Macdonald, being first duly sworn, deposes and 
says, in answer to questions by Mr. Mauro, as follows : 

Question 1. Please state your name, age, residence and 
occupation ? 

Answer. George W. Lyle; age, 38; residence, Evanston, 
Illinois. Iam manager of the Columbia Phonograph Co., 
Chicago Branch, 211 State Street, Chicago. 

Q. 2. Are you acquainted with Mr. L. F. Douglass, here 
present; and if so, about how long have you known him? 
A. Iam, and have known him from four to five years. 

Q. 3. Did you ever have any conversations with Mr. 
Douglass on the subject of an order by him for machines 
known as Graphophone Grands; and if so, when did the 
first conversation on that subject occur? ' 

A. I did, about November 11, 1898. 

Q. 4. Did Mr. Douglass make an order for such ma- 
chines? 

A. He did not. 

Q. 5. Did he give any reasons for not doing so; and .if so, 
what were they? 

A. He did; he stated before he was willing to place an 
order for the machine he wanted a guarantee as to how 
long the price would be maintained, and about what the 
probable output of the machine would be. 

Q. 6. Have you any means of fixing the date of that 


Oetee Wf she 115 
conversation, and of tefrestung your mind as to what oc- 
curred ? 

A. Lhave. After the conversation with Mr. Douglass I 
returned to the office and wrote our executive office, giving 
the results of the interview. 

Q. 7. Have you that letter ; if so, please produce it? 

eA. I have and produce it. 


(The letter produced by the witness, dated November 
12, 1896, addressed to E. D. Easton, Esq., New York 
City, is offered in evidence as “ Macdonald Exhibit 
Lyle Letter of November 12, 1898.”) 


(The letter is objected to as improper, incompetent 
and inadmissible unless the whole correspondence be- 
tween the witness and Mr. E. ). Easton and his com- 
panies, The Am. Graphophone Co. and Columbia 
Phonograph Co., in relation to this matter, are also 
produced for inspection.) 


(Counsel for Macdonald states that the letter is in- 
troduced to fix the date and submits that there is no 
question as to competency.) — 


Q. 8. Did you have any other conversation with Mr. 
Douglass on this subject shortly after this; if so, when? 

A. I did, about November 16th, 1898. 

Q. 9. State the substance of what occurred ? 

‘A. He still hesitated in placing his order on the ground 
that he wanted to know how long the price would be main- 
tained and how many machines we could put out. 

Q. 10. Have you any means of fixing the date of this 
conversation, and if so, what? 

A. Lhave; a letter written to our executive office the 
same day giving the particulars of the interview. 

Q. 11. Please produce that letter. 
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114 George W. Lyle. 
New York, January 23rd, 1900—10.30 A. M. 
Met pursuant to adjournment at the offices of Philip 
Mauro, 141 Broadway, New York, Tuesday, January 23rd 
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116 George W. Lyle. 
A. I produce it. 


(The letter produced by the witness dated Novem. 
ber 16, 1898, addressed to E. D. Easton, Esq., is offered 
in evidence as “Macdonald Exhibit Lyle Letter of 
November 16, 1898,’ 


(Same objection as above is repeated.) 


Q. 12. When this subject of an order by Mr. Douglass 
for a Graphophone Grand was under discussion between 
you and him, did he intimate to you in any way that he 
claimed to be the inventor of that machine? 


(Objected to as leading.) 


A. No, sir. 

Q. 13. When, if ever, did Mr. Douglass first intimate to 
you that he considered himself the inventor of that machine, 
or had done anything in that connection ? 

A. December 31, 1898. 

Q. 14. State the substance of what Mr. Douglass said to 
you at that time? 

A. In an interview with Mr, Douglass at that date, I 
mentioned that our company had taken patents out abroad 
on the large type of machine, and he said he did not see 
how we could get patents abroad, and that they were not 
worth anything, as he himself had made application for a 
large type machine over a year ago. 

Q. 15. Have you any means of fixing the date of that 
occurrence and of refreshing your memory as to what 
occurred ; and if so, state what means? 

A. Ihave. A letter written to our executive office on the 
same date, giving the particulars of the interview. 

Q. 16. Please produce that letter. 
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A I produce it. 


(The letter produced by the witness, dated December 
31, 1898, and addressed to E. D. Easton, Esq., is 
offered in evidence as “ Macdonald Exhibit Lyle Letter 
Dec. 31, 1898.”’) 


(The same objection as heretofore made is repeated 
as to this letter.) 


Q. 17. Did Mr. Douglass ever say anything to you about 
the application for patent for the Graphophone Grand 
having been made in the name of the wrong party? And 
ifso, when was that? 

A. He did, on January 10, 1899, 

Q. 18. How do you fix that date ? 

A. By a letter written to Mr. Easton the day following 
the interview. 

Q. 19. Please produce that letter, 

A. I produce it. 


(The letter produced by the witness, dated January 
11, 1899, is offered in evidence as “ Macdonald Exhibit 
Lyle Letter Jan. 11, 1899.”) 


(The objection heretofore made is repeated.) , 


Q. 20. Did Mr. Douglass ever call on you to invite an 
arrangement of the dispute with reference to the Grapho- 
phone Grand, and if so, state when,? 

A. He did, on March 28, 1899, 

Q. 21. How do you fix that date? 

A. By a letter written to Mr. Easton the same date, in 
which I gave him the particulars of the interview. 

(). 22. Have you that letter ? 

A. Thave not the original letter, but the carbon copy 
tide at the same time. 
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Q. 23. Please produce it. 

A. I here produce it. 

Q. 24. This carbon copy, dated March 28, 1899, is un- 
signed ; do you know it to be a copy of the letter which 
you say was written on that date? 


(Objected to as incompetent, inadmissible, irrelevant 
and immaterial.) 


A. I do. 
Q. 25. Where did you obtain this carbon copy ? 
A. From the letter files in our office. 


~ (Last objection repeated.) 


(The paper produced by the witness is offered in 
evidence as “ Macdonald Exhibit Carbon Copy Lyle 
Letter, March 28, 1899.) 


(Objected to as incompetent and inadmissible, the 
copy not being the best evidence, and further objected 
to as incompetent and inadmissible unless the whole 
correspondence between the witness and E. D, Easton 
and the American Graphophone Co. and Columbia 
Phonograph Co. concerning this matter and of which 
this letter is a fragment, is produced.) 


Q. 26. Did Mr. Douglass ever give to you as the reason 
or a reason why he did not care to order the Graphophone 
Grand, that he considered himself the inventor of that ma- 
chine, and thought he ought to have more favorable terms 
than other people; or words to that effect ? 

A. He did not. 

Cross-examination : 

(Without waiving the objections heretofore made, 
counsel for Douglass cross-examines, subject to the 
same.) 
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x-Q. 27. Are these letters to which you have referred 
and which you have produced, all the letters which you 
wrote to Mr. E. D. Eastman between November 12, 1898, 
and March 28, 1899, in relation to the matter contained in 
these letters ? 


(Objected to as immaterial.) 


A. They are, bearing on the subjects testified to. 

X-Q. 28. Are they all the letters which you wrote to Mr. 
E. D. Easton between these dates, bearing upon or relating 
to Mr. Leon Douglass? 


(Objected to as immaterial.) 


A. They are not. 

X-Q. 29. Are they all the letters that you wrote to Mr. 
E. D. Easton between Nov. 12, 1898, and March 28, 1899, in 
relation to the Jumbo or Graphophone Grand machine ? 

A. They are not. 

X-Q. 30. Did you receive from Mr. Easton any reply 
from any of these letters which you have produced and to 
which you have referred ? 


(Same objection.) 


A. I did. 

X-Q. 31. Prior to writing your letter dated November, 
12, 1898, did you receive from Mr. E. D. Easton, president 
of the American Graphophone Co., a letter under date of 
November 9th giving you instructions, and to which refer- 
ence is made as follows in your letter of November 12, 1898 : 


“Tam in receipt of your letter under date of No- 
vember 9th, referring to polyphone attachment on the 
phonograph, also to new Jumbo machine.” 


Is that correct ? 


(Same objection.) 
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A. It is ; I did. 
x-Q. 32. Will you please produce that letter of instruc 


tions from Mr. E. D. Easton to you, dated November 9, 
1899? 


(Counsel for Macdonald states that the letter inquired 

of will not be produced at this time, but if he deems it 

- material and proper he will produce it during the depo- 
sition of Mr. Easton, which is to be taken in this case.) 


A. It is not in my possession. 
X-Q. 33. In whose possession is it? 


(Same objection.) 


A. I do not know; I handed it to counsel, Mr. Mauro. 
<-Q. 34. When did you hand it to Mr. Mauro ? 


(Same objection.) 
A. To-day. t 


(Counsel for Douglass here requests counsel for Mac- 
donald, and his assignee, The American Graphophone 
Co., to now produce said letter of Mr. E. D. Easton to 
the witness and states that it is now needed for use in 
the further cross-examination of this witness.) 


(Counsel for Macdonald replies that his former state- 
ment covers the ground, and that the letter is not needed 
for any purpose germane to the direct examination of 
this witness, or legitimate to this case.) 


(Counsel for Douglass replies that the letter is sets 
and desired for use in further cross-examination of this 
witness, and its production now is believed to be by 
Douglass’s counsel extremely necessary for the further 
cross-examination of the witness, and that Macdonald's 
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counsel is ‘st the judge to determine whether it is needed 
or not, and again requests the production of the letter, 
in order that the cross-examination may proceed.) 


(Counsel for Macdonald declines to produce this let- 
ter.) 


(Notice is hereby given that at the hearing of this case, 


motion will be made to exclude from the record deposi- 


tion of this witness by reason of the above refusal to 
produce the letter.) 


X-Q. 35. Will you now please produce the other letters 
written to you by Mr. E. D. Easton in reply to your letters 
to him of November 12, 1898, of November 16, 1898, of 
December 31, 1898, of January 11, 1899, and of March 28, 
1899, and also the letters of instruction which Mr. E. D. 
Easton may have written to you in relation to the Douglass 
and Graphophone Grand or Jumbo matter, referred to in 
your said letters to Mr. E. D. Easton ? 


(Counsel for Macdonald gives the same instruction 
and makes the same statements as before, and adds, 
that nothing written by Mr. Easton to the witness could 
possibly have any bearing on what Mr. Douglass said 
or did notsay to the witness, and counsel fur Macdon- 
ald deems it his duty to the court and to the parties to 
confine the testimony, so far as it is in his power to do 
so, to matters relating to the issue of priority of in- 
vention in this case.) 


(Counsel for Douglass states that the letters the pro- 
duction of which is called for above, are a part of the 
same correspondence of which the letters produced by 
the witness and offered in evidence are a fragment, 
and that their production is believed to be absolutely 


necessary to a full disclosure of the whole truth and all 
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the material facts in relation to the matters Mentionet 
in the fragment of the correspondence contained in the 
few letters produced, and that the production of the let. 
ters called for is believed to be material and absolutely 
necessary to the intelligent further cross-examination of 
the witness ; and again respectfully requests that the let- 
ters called for be now produced ; and in case said letters 
are not now produced the notice heretofore given as to 
the motion to exclude this deposition for failure so to 
do, is repeated.) 


A. I have no such letters in my possession. 

X-Q. 36. In whose possession are they ? 

A. So far as I know in the possession of Mr. Mauro. 

X-Q. 37. When did you give them to Mr. Mauro? 

A. This morning. 

X-Q. 38. Please now produce all other letters written by 
you to Mr. E. D. Easton, or the Am. Graphophone Co. or 
the Columbia Phonograph Co., on November 12, 1898, and 
on any succeeding dates between November 12, 1898, and 
March 28, 1899, referring in any way to Mr. Leon F. Doug- 
lass or any conversations or interviews you may have had 
with him, between the dates mentioned, or mentioning or 
referring to Jumbo or the Graphophone Grand, and also all 
letters that you may have received from Mr. E. D, Easton 
or the American Graphophone Co. in relation to the same 
subjects ? ‘ 


(Counsel for Macdonald, desiring to make progress 
with the case, states definitely and finally that he will 
not produce any letters written by or to this witness 
except those already produced in evidence; and that 
if counsel for Douglass desires other letters, and thinks 
he is entitled to them, he must apply his leg 1 remedy 
to secure their production.) 
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(Counsel for Douglass states that the witness has been - 
sworn to testify to the truth, the whole truth, and noth- 
ing but the truth in this case, and that it is his duty as 
a witness under his oath to disclose the whole truth, and 
not to attempt to conceal it or withhold it, and that it 
is also the duty of Mr. Macdonald’s counsel in this 
case to permit the whole truth to come out and not to 
attempt to conceal matters and facts contained in the 
remaining portion of the correspondence, of which the 
letters offered in evidence are a fragment.) s 


(Counsel for Macdonald objects to the introduction 
into this record of homilies and lectures to counsel and 
the witness in regard to their duty in the premises, as 
being grossly improper and impertinent, and requests 
counsel for Douglass to proceed with the examination 
of the witness.) 


A. Under instructions I decline to produce them. 


(Counsel for Douglass here repeats the statements 
heretofore made ir relation to the necessity and mate- 
riality of letters, and the notice heretofore given.) 


X-Q. 39. During November and December, 1898, and 
January, 1899, about how often did you see Mr. Douglass? 

A. Very frequently. 

X-Q. 40. Every few days? 

A. I should say so. 

X-Q. 41. And you conversed with him to a greater or less 
extent each time you saw him? . 

A. I did. 

x-Q. 42. In a letter which Mr. Douglass wrote to Mr, 
E. D. Easton on and dated November 16, 1898, Mr. Doug- 
lass stated as follows : 

“ Under the circumstances I hardly feel like ordering 
& graphophone grand. I feel interested in the ma- 
chine, however, because it is one of my suggestions,” 
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I now hand you Mr. Douglass's office copy of his letter of * 


November 16, 1898, to Mr. Easton, to refresh your recol- 
lection, and I will now ask you, as you have finished exam- 
ining the copy I handed you, if your recollection is not now 
refreshed so as to enable you to recollect that you and Mr. 
Douglass took lunch together at a restaurant on Madison 
St., near his office, on this day, November 16, 1898, and that 
Mr. Douglass, while you were in the restaurant taking your 


lunch, did state to you that the Jumbo or Graphophone 


Grand was one of his suggestions? 


(Question is objected to by counsel for Macdonald, 
inasmuch as the copy of the letter written by Mr. Doug- 
lass to another person, and of which it does not appear 
the witness had any knowledge, cannot serve the pur- 
pose of refreshing his memory.) 


A. I recall taking lunch with Mr. Douglass, but there 
was positively no reference to the Jumbo machine being 
one of his suggestions. 


X-Q. 43. Do you know of any reason why Mr. Douglass 


should not have stated to you on November 16, 1898, orally, 
the same as he did to Mr. Easton in a letter written on that 
day, that the Graphophone Grand ./as one of his sugges- 
tions? 


(Objected to by counsel for Macdonald as incom- 
petent, as the witness cannot be supposed to have 
any knowledge of Mr. Douglass’s reasons further than 
Mr. Douglass himself may have stated them.) 


A. I know no reason why he did not. 

X-Q. 44. When did Mr. Easton first state to you, either 
orally or in writing, that Mr. Douglass claimed the Jumbo 
or Graphophone Grand machine as one of his suggestions ? 

A. I have no recollection of his ever stating it to me; 
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that is, until very recently since these cases have been 
going on. 

<-Q. 45. In the instructions he gave you in relation to 
the matters referred to in your letters to Mr. Easton which 
you have produced, he did not disclose to you the fact that he 
knew that the Graphophone Grand was one of Mr. Douglass’s 
suggestions, or the fact that he had received a letter from 
Mr. Douglass in which Mr. Douglass stated that the Graph- 
ophone Grand was one of his suggestions, did he? _ 

A. In answer to the first question there I would say posi- 
tively never; and in answer to the second question I have 
no recollection of his stating that he had ever received such 


. a letter containing any such claim from Mr. Douglass. 


X-Q. 46. You were then simply a willing but blind tool 
in carrying out Mr. Easton’s instructions ? 


(Counsel for Macdonald objects to the indecency and 
offensiveness of the question and instructs the witness 
to pay no attention to it.) 


X-Q. 47. Do you refuse to answer the last question? I 
have waited at least two or three minutes for your answer? 
A. Under advice of counsel I refuse to answer it. 


(Counsel for Macdonald states that the question calls 
for no answer and for no attention whatever.) 


X-Q. 48. Did you understand the purpose or object that 
Mr. Easton had in giving you instructions what to do in 
relation to the matters referred to or mentioned in the let- 
ters to Mr. Easton which you have produced in evidence? 


(Objected to as incompetent and immaterial.) 


A. I don’t know what instructions you refer to, but any 
instructions I received from Mr. Easton I understood the 
meaning of. 
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X-Q. 49. In your letter to Mr. Easton dated December 
31, 1898, you state: 


“T told him I knew nothing about patents anyway, 
but the chances were that if Mr. Easton or Mr. Mauro 
said they had been allowed, they were not very far 


astray.” 
At the time you made that statement conveying to Mr. 
Douglass the impression that’ patents had already been 
allowed to Mr. Easton, did you know that it was false ? 


(Question objected to as assuming what does not ap- 
pear in evidence.) 


A. I did not. 


X-Q. 50. You now know that it was false, do you not? 
A. I do not. 


<-Q. 51. In the same letter you state : 
“T casually mentioned the fact that we had taken 


out patents in all the European countries, as well as in 
Japan, covering a large type of machine.” 


At the time you made that statement to Mr. Douglass, 
did you know that it was untrue? 


(Same objection.) EacZr, 


A. I did not. 
X-Q. 52. You know now that it is untrue, do you not? 


(Same objection.) 


A. I do nok 

X-Q. 53. Do you know now that it is true? 

A. As far as I have any means of knowing about it, it is 
true. , 

X-Q. 54. What knowledge have you in relation to it? 

A. My recollection is that I had a letter from Mr. Easton 
stating that those patents had been allowed abroad.~ ° 


-- 
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~-Q. 55. About what was the date of that letter? 

A. The latter part of December is my recollection of it. 

x-Q. 56. Then, your only knowledge that those state- 
ments were true, which you made to Mr. Douglass, on De- 
cember 31, 1898, to the effect that “we had taken out pat- 
ents in all the European countries, as well as in Japan, cover- 
ign a large type of machine,” was Mr. Easton’s statement to 
this effect, in a letter which you received from Mr. Easton 
on December 31, 1898, and which is referred to as follows, 
in the beginning of said letter: 

“Upon receipt of your favor this morning | called 
on Mr. Douglass.” 


Is that correct? 


(Objected to as immaterial and a mere waste of time.) 


A. My statement was the letter was received the latter 
part of December, I don’t recall exactly. 


Recess for lunch. 


X-Q. 57. The only information or knowledge you had 
on December 31, 1898, when you made this statement to 
Mr. Douglass to the effect tliat “ we had taken out patents 
in all the European countries, as well as in Japan, covering 
a large type of machine” was that contained in Mr. Easton’s 
letter to you, which you had received either on that same 
day, December 31, 1898, or shortly prior thereto. Is that 
correct? 


(Objected to as immaterial.) 


A. Yes. “ 

X-Q. 58. Is Mr. E. D. Easton president of the Columbia 
Phonograph Company, for which you work? 

A. Yes, 
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X-Q, 59. What relation, if any, 
Easton ? 

A. Cousin. 

x-Q. 60. Where did the interview between you and Mr. 
Douglass on November 11, 1898, occur? . 

A. In his office, 107 Madison street. 

X-Q. 61. Who else was present at the interview besides 
yourself and Mr, Douglass? 

A. I could not say. 

X-Q. 62. What time of day was it? 

A. I could not:say that. 

X-Q. 63. Was it in the forenoon or afternoon ? 

A. I could not say ; my impression is that it-was in the 
morning, but I could not say positively. 

X-Q. 64. Where did the interview occur to which you 
refer, as follows, in your answer to Q. 6: 


“After the conversation with Mr. Douglass I re- 
turned to the office and wrote our executive office giv- 
ing the results of the interview,” 


and in relation to which you produced, in answer to the 
next question, your letter to Mr. Easton dated November 12, 
1898 ? 

A. I think that is the same inter! ~y you just described, 
isn’t it? 

X-Q. 65. I don’t know; you are the witness. Your an- 
swer to Q. 6 would seem to imply that you had an interview 
on the date of the letter November 12, 1898. Please state 
the fact, whether you had one interview on November 11, 
1898, and another on November 12, 1898 ; and if so, where 
the latter occurred ? 


A. I think there was but the one interview and that oc- 
curred at 107 Madison Street. 
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--Q 66, At this interview you endeavored to procure 
foam Mr. Douglass an order for a Graphophone Grand and 
went there in part for that purpose ; is that correct ? 

A. I went there to give him the first opportunity to have 
the Grand machine to be delivered in Chicago, if he 
wanted it. 

X-Q. 67. Where did the interview occur between you and 
Mr. Douglass which you have stated took place on Novem- 
ber 16th, 1898? 

A. As I recall it, part at 107 Madison Street, and part 
while we were going from there and at lunch. 

X-Q. 68. Did you invite him to lunch, or he invite you? 

A. I think he invited me; but I am not certain with re- 
gard to it. I give it up. 

X-Q. 69. At this second interview, on November 16, 
1898, with Mr. Douglass, you again endeavored to obtain an 
order from him for a Graphophone Grand, and that was 
your object in part in going again to see him at his office, 
107 Madison Street; is that correct? . 

A. That is correct, except that the object was to have him 
take more than one machine; several machines we were 
talking about. ' 

x<-Q. 70. At your next interview with Mr. Douglass, 
after November 16, 1898, and which probably took place a 
few days thereafter, as you have testified you saw him very 
frequently, and every few days; do you remember what, if 
anything, was said by you, or by Mr. Douglass? 

A. Nothing particular; I don’t remember the purport of 
any interview. 

X-Q. 71. Are you able to recollect anything that was 
said by either you or Mr. Douglass at any of the numerous 
interviews you had with him between November 16, 1898, 
and December 31, 1898? ’ 


A. I don’t recall any of the particulars of the interviews. 
17 
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I know the general subjects of the interviews but not the 
particulars of them. 

X-Q. 72. You can’t recall any particular thing that was 
said, at any of these intermediate interviews, between that 
of November 16, 1898, and that of December 31, 1898, either 
by you or by Mr. Douglass? 

A. I know the results of the interviews but not the par- 
ticulars of the conversations. I know that he placed no 
order for Grand machines, as I recall it, but our talk was 
with regard to business generally, and especially in regard 
to some special work we were endeavoring to get through at 
the factory in regard to his polyphone. 

X-Q. 73. At these intermediate interviews between No- 
vember 16 and December 31, 1898, you are simply able 
to recollect that you and Mr. Douglass had moro or less 

» general talk about the Grand, and also about the polyphone, 
and the special work about the latter at the factory, but are 
unable to recall any particular thing that was said either 
by you or by Mr. Douglass in any of these interviews. Is 
that correct ? 

A. Hardly; our talk about the Grand referred to his 
ordering some, and the polyphone attachments in regard to 
the number of our machines he could use if we could make 
a satisfactory attachment, and other conversation relative to 
the purchase of our goods genera, | 

X-Q. 74. At the time that you told Mr. Douglass that, 
“we have taken out patents in all the European countries, 
as well as in Japan, covering a large type of machine”, 


what, if anything, did you say to him about an American or 
United States patent? 


A. Nothing, that I recall, 
X-Q. 75. Do you remember of his ever telling you at any 
of your interviews with him that he had a record at his 
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house made on the principle of the Grand, more than a year 
ago, or any words substantially to that effect ? 

A. No, sir; I do not. 

X-Q. 76. You are unable to recall that conversation ? 

A. There was no such conversation. 

X-Q. 77. In your letter of January 11, 1899, you state: 
“Inthe meantime, while I was at Douglass’s office yesterday, 
among other matters, he took occasion to refer to several 
letters, which he had written you back in March or April, 
in which there were marked paragraphs in regard to the 
use of larger cylinders on machines, and he stated quite 
boldly that the patent had been taken out in the name of 
the wrong party.” Prior to this date, January HM, 1899, 
did Mr. Easton ever say in any talk you had with him, 
either face to face or over the long distance or other tele- 
phone, anything about having received such letters from 
Mr. Douglass? 

A. He did not. 

X-Q. 78. Please look at your letter dated January ib B 
1899, and state if there is not attached to it a slip with the 
word “ Important” at the top, reading as follows : 


“1550 
Reference Number 1550 : ; 
SUBJ ECT: Attached letter from Geo. Lyle relative 
to Douglass and large-cylinder machines. 


Mr. Mauro for his information. — , 
Referred to Mr. WA. Budlone, 
Executive Officer. 
H. A. B. Jan. 12, 1899. 


Have written on this subject to Mr. Brown (Poole & 
Brown) Chicago. 9 ghcad 


A. There is. 
X-Q. 79. In whose employ is H. A. Budlong? 


=. 


Sa 


ph ote 


=r “Sas 
Se aoe 


a 


ee 


132 George W. Lyle. George W. Lyle. 133 


A. He is the executive officer of the Columbia Phono. 
graph Company. 

X-Q. 80. What connection, if any, has he with the Amer- 
ican Graphophone Co. ? 

A. I do not know. 

x-Q. 81. In your letter of November 12, 1898, you state: 


«-Q. 85. Don’t you know, Mr. Lyle, that Mr. Douglass 
never made any agreement to confine the use of the poly- 
phone to the Graphophone? 

A. I do not know there was no such agreement. 

X-Q. 86. Outside of the matters recited in your letters 
to Mr, Easton, dated November 12, 1898, November 16, 
1898, December 31, 1898, and January 11, 1899, and March 


ee 


“In connection with the first matter, would state 


that I found Mr. Douglass and gave him to understand 
as distinctly as I could your feelings in regard to the 
polyphone being used in connection with the phono- 
graph.” 


What did you say to Mr. Douglass in relation to Mr. 
Easton’s feelings about the use of the polyphone on the pho- 
nograph? Give your exact words as near as you are able 
to recollect them. 

A. I told him that Mr. Easton had written stating that 
he heard that Douglass was selling phonographs equipped 
with polyphone attachments, and that he was much sur- 
prised or astonished (I don’t know the exact word), as Mr. 
Douglass’s agreement with him was that he would use the 
polyphone attachment only in connection with the Grapho- 
phone. ‘That is about as I recall the conversation. 

X-Q. 82. Mr. Easton wanted Mr. Douglass to confine the 
use of the polyphone to the Graphophone, and not use it on 
the phonograph ; is that correct ? 

A. Not exactly as I understood it. His desire was that 
Mr. Douglass should confine himself to his agreement, which 
was to use this attachment only on the Graphophone. 

X-Q. 83. You speak of the existence of some agreement. 
Have you that agreement ? 

A. No, sir. 

X-Q. 84. Did you ever see it? 

A. No. 


28, 1899, are you able to recollect anything else that was 
said either by you or by Mr. Douglass at these interviews 
of November 12, 1898, November 16, 1898, December 31, 
1898, and January 11, 1899, either by you or by Mr. Doug- 
lass; and if so, please state any additional matters, and at 
which interview, if any, these additional things were said? 

A. I have already given a full answer to that question ; 
told you all the interviews and what was talked about, and 
I remember nothing further now. 

X-Q. 87. You are unable to recollect that anything else 
was said, either by you or by Mr. Douglass at your No- 
vember 11 or 12, 1898, interview, excepting that which is 
recited in your letter of November 12, 1898 ; is that cor- 
rect ? ' 

A. That is referring to these subjects, yes. 

X-Q. 88. Can you recollect anything else that was said 
referring to any other subjects ; and if so, what was it ? 


(Objected to as immaterial; the question on its face 
calling for irrelevant matters.) 


A. Not especially ; but we always talked over the advisa- 
bility of his giving substantial orders for goods; that was a 
matter of nearly every interview. 

<-Q. 89. Aside from the matters recited in your letter of 
Noveinber 16, 1898, what, if anything, are you able to recol- 
lect was said either by you or Mr. Douglass, at the Novem- 
ber 16, 1898, interview ? 
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A. I recall nothing, excepting the matters referred to in 
the letter. 

X-Q. 90. Aside from the matters recited in your letter of 
December 31, 1898, what, if anything, was said either by 
you or by Mr. Douglass, at your interview of that date? 

A. I recall no particulars or details of any other subject. 

X-Q. 91. You are not able to recollect anything else that 
was said by either you or by Mr. Douglass at this interview ? 

A. I do not. 

X-Q. 92. What, if anything, are you able to recollect 
was said either by you or by Mr. Douglass at your interview 
of January 10, 1899, aside from the matters recited in your 
letter of January 11, 1899? 

A. I don’t recall any details further than those mentioned 
in the letter. 

<-Q. 93. What, if anything, are you able to recollect 
was said either by you or by Mr. Douglass at your inter- 
view with him of March 28, 1899, aside from the matters 
recited in your letter of that date ? 


A. Why he went into this subject more fully than written 


here, said that he felt friendly to the Graphophone Company, 
and he would feel very sorry if any action of his worked an 
injury to the Graphophone Company, and not a benefit to 
him personally. In other words, that he did not want the 
delay in the matter to work to the benefit of the National 
or Edison Phonograph Company, while this matter was 
tied up. That was about the purport of it. I don’t recall 
anything except along that line. I told him that I would 
*phone the message to the office, and that probably some 
arrangement could be arrived at, although I knew nothing 
about the manner of doing it. 

X-Q. 94. During the period covered by your interviews 
with Mr. Douglass, from November 12, 1898, to March 28, 
1899, were you friendly to Mr. Douglass, and did you act 
friendly with him ? 
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A. Yes, sir. 

xX-Q. 95. Except for the letters which you have pro- 
duced and which have been offered in evidence, would you 
be able to recollect the matters in relation to your inter- 
views with Mr. Douglass, which are recited in these let- 
ters? 

A. Yes, sir; I would. 

x-Q. 96. Why are you then not able to recollect other 
parts of the conversation that occurred at these same inter- 
views, and which you have stated that you are unable to 
recollect? I refer to matters outside of those recited in the 
letters. Is not the fact this: That after reading over the 
letters you are able to recollect the occurrences recited in 
them, but unable to recollect any portion of the conversa- 
tions outside of the matters recited in the letters? 

A. I did not say I was unable to recollect the subject; I 
said I was unable to recollect the details of the conversa- 
tions. The fact is that after reading the letters I am able 
to locate the exact dates of the interviews, and the details, 
and again, these matters were more important in my mind 
than our ordinary daily interviews in regard to the sale of 
our goods, which were general in their character. 

X-Q. 97. Why did you consider the securing of an order 
for one or more Graphophone Grands from Mr. Douglass 


, such an important matter. 


A. I have already stated that it was not the question of 
one Graphophone ; it was a question of ten Graphophones, 
Which meant the purchase of some $2,500 or $3,000 worth 
of goods. 

X-Q. 98. You have stated that you are unable to recol- 
lect the details of any other of the numerous conversations 
that you had with Mr. Douglass between November 12 
1898, and March 28, 1899. If you had before you now 
letters of yours reciting the details of these other conversa- 
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tions, which you had with Mr. Douglass between those 
dates, don’t you think you might now be able to state the 
details of these other conversations the same as you have 
been able to state the details of the particular interviews 
which are mentioned or referred to in the five letters which 
you have produced ? 

A. I think itis very likely I could; but there were 
many interviews about which there were no letters written, 

X-Q. 99. In addition to writing letters to Mr. BE. D, 
Easton, you are also accustomed to hold conversations 
with him over the long-distance telephone, are you not? 

A. That is right. 

*-Q. 100. And you had a number of long-distance tele- 
phone talks with Mr. Easton during this time between 
November 12, 1898, and March 28, 1899, did you not? 

A. I should not wonder; I could not remember how 


_Mmany. Any time anything sufficiently important comes to 


telephone, we telephone. 

*-Q. 101. Do you remember having a conversation 
with Mr. Douglass and Mr. Henry Babson, at. the Boston 
Oyster House in Chicago, Illinois, a few days prior to 
March 28, 1899 ? 

A. I remember the interview ; I don’t place the exact 
date of the interview. 

X-Q. 102. It was only a few days prior to the date of 
Mr. Douglass’s call upon you, referred to in your letter of 
March 28, 1899 ? 

A. I could not say just when the interview was; [ re- 
member the interview very well. 

X-Q. 103. Do you remember of saying to Mr. Douglass 
in the presence of Mr. Babson, when you were taking lunch 
together at the Boston Oyster House, “ Why don’t you and 
the Company get together about this Graphophone Grand 


George W. Lyle. 137 


matter, and fix it up,” or words substantially to that effect 
or meaning ? 

A. I don't recall it exactly. Something of that descrip- 
tion may have occurred, but I don’t recall it exactly. I 
know that I have often talked about getting the two com- 
panies closer together. 

X-Q. 104. Talked to Mr. Douglass about this ? 

A. To Mr. Babson and Mr. Douglass, all together. 

X-Q. 105. To refresh your recollection further, don’t you 
remember at this time at the Boston Oyster House, after 
you said to Mr. Douglass words substantially to the effect, 
“Why don’t you and the Company (meaning Mr. Easton 
or his Company) get together and fix this matter of the 
Graphophone Grand up,” that Mr. Douglass replied and 
said to you in the presence of Mr. Babson, “ I have no propo- 
sition to make, but I am ready to listen to one.” Are you 
now able to recall a conversation substantially to the ef- 
fect mentioned in the question ? 

A. I recall some conversation about getting together, but 
no such conversation as thé last remark, that he was ready 
to listen to any proposition. That conversation referred to 
general business , not only to the Grand, but business in 
general. We were talking in regard to a large order for 
goods which they were to give me providing we could get 
some special arrangements in regard to discounts. 

x-Q. 106. Do you deny under oath that a conversation 
substantially to the effect stated in my previous question 
did take place at the Boston Oyster House at the time you 
and Mr. Douglass and Mr. Babson were lunching together 
there? 


(Objected to as wholly immaterial, and productive of 
a mere waste of time.) 
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A. I have answered it once and I understand I am under 
oath. 

<-Q. 107. Do you deny that such conversation took 
place? 

A. Ihave answered that question once, and told you 
what conversation took place. 

<-Q. 108. I wish you to state under oath, positively one 
way or the other, whether you did not at this time say to Mr. 
Douglass in the presence of Mr. Babson, in the Boston 
Oyster House, ‘Why don’t you and the Company get 
together about this Graphophone Grand matter and fix it 
up,” or words substantially to that effect or meaning ? 

A. I have already stated that I thought there was some 


such conversation. 
[Signed] GEO. W. LYLE. 


ANDREW DEVINE. 


And thereupon ANDREW Devine, a witness produced on 
behalf of Macdonald, being first duly sworn, deposes in 
answer to questions by Mr. Mauro, as follows: 


Question 1. State your name, age, residence and occupa- 
tion ? 

Answer. Andrew Devine; age 57; residence, Brooklyn, 
N. Y.; I am connected with the American Graphophone 
Company. 

Q. 2. How long have you been interested in and closely 
connected with the talking machine business ? 

A. From the organization of the American Graphophone 
Company, in, I believe, 1887. I was one of the three gen- 
tlemen who organized the company. 

Q. 3. To what extent have you paid attention to the 
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developments in and relating to the art of recording and 
reproducing sounds ? 

A. I have been interested in the development of the art 
since before the date I have mentioned, and have given it 
continuous, though perhaps not very detailed, attention. 

Q. 4. Have you had any training or experience calcu- 
lated to develop and test the qualities of close observation 
and retentiveness, and if so, state the facts in this connec- 
tion ? 

A. I have practiced for a great many years the art of 
shorthand reporting, which, when done successfully, neces- 
sitates great concentration of attention and, in some cases, 
retentiveness—if that is what you refer to. 

Q. 5. Where principally, of recent years, did you practice 
the art of shorthand reporting ? 

A. In Washington, as an official reporter of the House of 
Representatives. 

.Q. 6. Are you familiar with the machine generally known 
as the Graphophone Grand ? 

A. I have seen it often, and heard it, and used it some- 
what. 

Q. 7. Do you remember the occasion when you first 
heard a reproduction of sounds by means of that machine? 

A. I do. 

Q. 8. Where, and when was that ? 

A. It was at Bridgeport, Connecticut, in the factory of the 
American Graphophone Company, on the 18th of October, 
1898. 

Q. 9. State ina general way how that exhibition im- 
pressed you? 

A. It surprised and gratified me very much. I per- 
ceived, and I think stated to several people, that that in- 
vention marked the beginning of a new era in the talking 
machine art. — 
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Q. 10. In whose company did you go to Bridgeport, Con- 
necticut, on that day? 

A. Mr. Leon F. Douglass, Mr. Babson, Mr. Easton and I 
went together. . 

Q. 11. By whose invitation, if there was any invitation, 
did you go, and if any special reason was given for the in- 
vitation, please state what it was? 

A. I had no intention of going that day when I left my 
house. When I came to the office Mr. Easton suggested 
that as he and Mr. Douglass would probably be quite fully 
occupied in talking about the polyphone which Mr. Doug- 
lass, as I understood, wished to have manufactured by the 
American Graphophone Company, and as Mr. Babson was 
a stranger, it might be courteous for me to go along and 
help to entertain him, and I agreed to do so. 


Adjourned to Wednesday, Jan. 24, 1900,10 A. M. 


New York, January 24th, 1900. 


Deposition of Mr. Devine resumed : 


Q. 12. Did you remain in Mr. Babson’s company 
throughout that trip? — 

A. I did, until after we had seen the new machine, and, 
in a general sense, in his company all the way back; but 
specifically, I was with him all the time from our start 
from the Bowling Green Building until the exhibition of 
the new machine was completed. 

Q. 13. How were you and your companions seated on 
the train going to Bridgeport? 

A. Mr. Babson and I sat together on one seat, facing the 
engine; Mr. Douglass and Mr. Easton sat together on 
another seat. My impression is that they were one or two 
seats forward of us, also facing the engine, but I am not 
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pesitive about that, after having heard some testimony 
given in this case. 

Q. 14. During that ride to Bridgeport did you hear Mr. 
Douglass say to Mr. Easton anything about using a large 
cylinder? 

A. Udid not. Idid not hear any of the conversation be- 
tween Mr. Easton and Mr. Douglass, after we started, and, 
as I have said, my very strong impression is that they were 
so seated that it would have been impossible for me, or 
anyone near me, to have heard anything that they said. 

Q. Did you at any time prior to the exhibition of the 
Graphophone Grand, hear Mr. Douglass say anything to 
Mr. Easton with reference to a large cylinder, or with ref- 
erence to anything connected with or suggestive of the 
machine which you afterwards saw and heard on that day? 

A. No. 

Q. 16.. How was your time occupied after arriving at the 
factory and before the exhibition ? 

A. Mr. Easton on our arrival, or immediately after, said 
to me that he had business to attend to with Mr. Macdon- 
ald, and that he wished? I would get Mr. Phillips, the 
assistant manager, to show Mr. Douglass and Mr. Babson 
through the factory, I going with them. I got Mr. Phil- 
lips, and we spent whatever time it required to go through 
the factory in detail, walking, and sometimes stopping and 
talking about the different processes and machines. Mr. 
Babson seemed to be very much interested in.some of the 
machinery, and we made a few brief stops so that he might 
inspect such machines. We then came back to, I think, 
Mr. Phillips’ room. It was getting pretty near the time for 
the return train when Mr. Easton invited us to come and 
see something, without stating what it was. We went into 
Mr. Macdonald’s room on this invitation. As we entered 
the room there was a large horn facing us, obviously con- 
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nected with some sort of machine, and there was a news. 
paper roughly held around it—I don’t remember exactly 
how, I think the horn had been jammed through the 
paper. I noticed that the edges of the paper around the 
horn were ragged and thought it was a crude job. 
Mr. Macdonald proceeded to give us. an exhibition of 
the new machine. Mr. Douglass and Mr. Babson and I had 
entered abreast, and stood so, at some distance from the 
door by which we had entered. My recollection is that not 
a word was said by any of us until after the exhibition, and 
after Mr. Macdonald had removed the paper from the ma- 
chine. I was very much impressed by the exhibition, and 
I said the first word that was said by anyone in our group. 
I turned to Mr. Douglass and Mr. Babson, and Mr. Douglass 
looked to me very much astonished and much paler than 
usual, and I said, “ This is surprising,” or some words to 
that effect. Perhaps I said,“ You look surprised,” but Iam 
not sure. Mr, Douglass answered, as if he were taking a 
long breath, or letting one out, rather—* yes,” pronouncing 
“yes” very slowly. “I thought at first that my polyphone 
was gone up (or‘ gone’), but then I remembered that I 
could put the polyphone on thatand make it twice as loud.” 
That struck me as an intelligent idea; the suggestion 
seemed quite feasible, and I made some remark to that 
effect. We moved forward toward the machine, and Mr. 
Easton, who had been standing quite a way from us, on our 
left, I should say about as far from us as he was from the 
machine, moved down toward the machine and joined us, and 
there was sume general congratulation on the achievement of 
the big machine. I contented myself with just looking at 
the machine and the recorder. I think Mr. Douglass and 
Mr. Babson inspected it closely, in Mr. Macdonald’s com- 
pany, and with his approval and guidance. 
Q. 17. You have stated that Mr. Douglass, Mr. Babson 
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and yourself stood in a group in front of the horn, and 
Mr. Easton some distance away at your left? 

A. Yes, but not on a line with us. 

Q. 18. Who else was in the room during this exhibi- 
tion ? 

A. Mr. Macdonald and Mr. Fisher, certainly. I under- 
stand that Mr. Phillips was there. but I don’t remember 
seeing him, and I am quite sure that he was not up by the 
machine. My own attention was riveted on the machine, 
on the horn, to a great extent, from the time we went into 
the room. I think I did not look around at all; but I did 
not need to look around to see Mr. Easton, Mr. Macdonald 
and Mr. Fisher. 

Q. 19. Please look at the diagram I now hand you, and 
locate with reference to the several objects marked thereon, 
the positions of the several persons in the room during and 
at the conclusion of the first reproduction (the diagram 
shown to the witness is a copy of the exhibit Diagram 
Manager's Office)? 

A. We were standing I should say about here (pointing) 
nearly opposite the point marked “A. T. Graph on case.” 
By “we,” I mean Mr. Douglass, Mr. Babson and myself. 
We were directly in front of the mouth of the horn. Mr. 
Easton was standing, I should say, about the middle of the 
point marked “ roll-top desk.” I don’t remember the desk 
in connection with the occasion, and I simply mean that he 
was in that general position in the room with reference to 
the machine and with reference to Mr. Douglass, Mr. Bab- 
son and myself. Mr. Macdonald was up by the machine ; 
that is, he went there immediately on our entrance into the 
room. My recollection is that he came from the corner 
marked “ File Case,” over to the machine. Mr, Fisher, I 
think, was part of the time by the machine and part of the 
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time mnoving about in the part of the room to the right of 
the machine. I think he went out and came in again. 

(. 20. You have heard the testimony given in this case 
by Mr, Douglass and Mr. Babson, with reference to an alleged 
exchange of remarks between Mr. Easton and Mr. Douglass, 
immediately after the first reproduction, to this effect: Mr. 
Easton is said to have observed, “Isn’t it funny that Mr. 
Douglass was telling us about this same thing on the train 
coming here,” or words to that effect. 


(Counsel for Douglass here requests the notary to 
take down on the record the words just uttered by the 
witness, Mr. Devine, the same being “ Telling me.’’) 


(Counsel for Macdonald objects to the unwarranted 
and childish interruptions and proceeds with his 
question.) 


(Q. by Mr. Mauro:) Mr, Douglass is said to have remarked : 
“T knew it would do it, for I have tried it before,” or words 
to that effect. Please state, whether or not, any such con- 
versation occurred, either at that time, or any time in your 
presence ? . 

A. No such conversation occurred in my presence at any 
time. 

Q. 21. Please look at the paper I now hand you, and 
which is headed “ Memorandum, Graphophone Grand,” and 


particularly at the words “ the foregoing statement, so far as 


it relates to the events of October 18, 1898, is correct to 
my knowledge,” aud signed “ Andrew Devine,” and state, 
whether that is your signature, and, if you can, when you 
signed it? 


e (Objected to as incompetent, inadmissible and imma- 
terial.) 
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A. That signature is mine, and it was written at the date 
upon the paper, March Ist, 1599. 


(Counsel for Macdonald states that the body of this 


paper is the same as the “Macdonald Exhibit State- ° 


ment March, 1899,” and that he proposes to introduce 
this particular paper after the same has been identified 
by the several persons whose signatures appear thereon.) 


(The statement of counsel is objected to as not evi- 
dence,) 


Q. 22. Were you present at the office of the Polyphone 
Company, on Madison street, in the city of Chicago, on or 
about December 7th, 1899, when some trials were had of a 
sound record, marked in this case “ Douglass Exhibit 1897 
Sound Record ”? 

A. I was; but not during the whole of the testing. 

Q. 22. Did you, while in Chicago, make a memorandum 
of what occurred during the time you were present ; and if 
so, please produce it and read it as part of your answer? 


(Objected to as incompetent, inadmissible, immaterial 
and as wholly irregular and improper method of at- 
tempting to get unsworn statements into the record.) 


A. I did makesuch a memorandum. It is dated Chicago, 
December 10th, 1899, and it was made on that date. It 
reads as follows: 


“On the 7th inst. I was in the office of The Talking 
Machine Co. in this city when an experiment was made 
for the purpose of determining as nearly as possible 
the rate of speed at which a certain sound record, in- 
troduced in evidence on behalf of Mr. Douglass in the 
interference case of Douglass v. Macdonald, had been 
made. 
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Other gentlemen present were Mr. Mauro, counsel fur 
Macdonald, Mr. Munday and Mr. Adcock, counsel for 
Douglass, Mr. Babson, Mr. Smith of the Columbia 
Phonograph Co., Mr. L. F. Douglass and Mr. Mae. 
donald. The test was made on a phonograph. Mr. 
Douglass and Mr. Macdonald regulated the speed of 
the machine—Mr. Douglass first, Mr. Macdonald later, 
While Mr. Macdonald was increasing the speed grad- 
ually, he asked Mr. Douglass what kind of voice the 
reputed singer of the song “I Love You in the Same 
Old Way,” had. Mr. Douglass replied, that he thought 
it was a high tenor. When what seemed the proper 
speed was reached, the song was reproduced. ‘The rev- 
olutions of the mandrel were counted by Mr. Munday 
and Mr. Macdonald. Mr. Munday stated the number 
as ‘thirty revolutions in ten seconds—180 per minute.’ 
Mr. Macdonald, who used a stop watch, stated the num- 
ber as 172 per minute. The record impressed me as a 
poor one—not at all equal in quality or loudness to 
an ordinary record of the same song taken from the 
stock of the Columbia Phonograph Co. in Chicago. 

ANDREW DeEvINE.” 


(The answer is further objected to as being second- 
ary evidence of an unsworn and inadmissible written 
statement.) 


- Q. 24. Are the statements contained in that memoran- 
dum true statements of what occurred in your presence on 
the occasion referred to? 


(Objected to as incompetent and inadmissible, im- 
proper and irregular.) 


A. They are true, but not complete. 

Q. 25. If you remember any events not stated in that 
memorandum, please state them now? 

A. My last answer was given under a misapprehension. 
I thought the memorandum referred to in the question was 
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the one in ralation to events at Bridgeport on the 18th of 
Gctober, 1898. I do not remember anything that took 
place at the office of The Talking Machine Co. on the 7th 
of December last, that is not stated substantially in the 
memorandum which I have just read into the record, but, 
before the proceedings in connection with the test of the 
sound record therein referred to were completed, I went to 
another part of the store with Mr. Babson, so that other 
things may have taken place after I had left. 

Q. 26. Now please state whether the statements contained 
in the memorandum dated December 10th, 1899, and 
which you have read into the record, are true statements of 
what occurred in your presence on the occasion referred to ? 


(Same objection.) 


A. They are. 


(The memorandum dated December 10, 1899, «is 
offered in evidence to be marked “ Macdonald Exhibit 
Devine Memorandum Dee. 10, 1899.”) 


(Same objection.) 


Cross-ecamination by Mr. Apcock : 


X-Q. 27. Are you vice-president of the American 
Graphophone Co. ? . 

A. No; I am vice-president of the Columbia Phonograph 
Co., General. : 

X-Q. 28. What office do -you hold in the American 
Graphophone Co.? 

A. I am a director in the company. 

X-Q. 29. About how long have you been a director ? 

A. Ever since the organization of the company, with the 
exception of either one or two years, I don’t remember 
which. The exception occurred several years ago. 
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X-Q. 30. Are you now, and have you been for severa! 
years, largely interested as a stockholder in that company ? 

A. I am, and have been so for several years. 

X-Q. 31. During the past two years have you given con- 
siderable attention to the affairs of the American Grapho- 
phone Company, of which you are a director ? 

A. Yes; in a general way. 

X-Q. 32. You were present in Chicago during the taking 
of Mr. Douglass’s deposition in this case (the part of it 
which was taken in December), and there saw copies of Mr. 
Douglass’s letters to Mr. E. D. Easton, the president of the 
American Graphophone Co., dated April 2nd, 1898, April 
5th, 1898, and March 23rd, 1898, and which were there 
introduced in evidence, were you not? 

A. Yes. 

X-Q. 33. You remember that one of these letters—that 
of March 23rd, 1898—made mention of the use of a large 
or ‘six-inch diameter cylinder on talking machines; and 
that the one dated April 2, 1898, contained an expression 
to the effect that “in my opinion it would be better to use 
a large-sized blank, as the larger the size of the blank the 
better the record” ; and that the one dated April 5th, 1898, 
contained an expression to the effect, “and the most impor- 
tant thing is making a larger cylinder, that is, larger in 
diameter”; do you not? 

A. Iremember such expressions in some of Mr. Douglass’s 
letters, and I assume that you have stated the dates correctly. 
I had read the letters before I heard them at Chicago. 

X-Q. 34. When do you remember of having first seen or 
read these letters? 

A. Sometime late in the fall of 1898, I think it was in 
December, I was told that Mr. Douglass claimed to be the 
inventor of the Graphophone Grand. At first I was inered- 
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glous and thought it was a joke, not on Mr. Douglass’s 
part—— 


(All of the above answer except the first sentence 


thereof is objected to as irresponsive to the question.) 


(Counsel for Macdonald objects to the untimely and 
discourtcous interruption, aud requests that the witness 
be allowed to finish his answer before objections are 
entered thereto.) 


The witness states that he desires to finish his answer. 


(Witness continues:) Almost at the same time, perhaps a 
day or two later, I heard that Mr. Douglass claimed to have 
written to Mr. Easton, making suggestions upon which the 
Graphophone Grand was based. I went to see Mr. Easton 
about it, and asked him to procure for me all thé letters of 
Mr. Douglass making suggestions of improvements in the 
talking machine. In a few days a batch of letters from Mr. 
Douglass to Mr. Easton was handed to me, covering the 
period during which it was claimed that Mr. Douglass had 
invented the Graphophone Grand, and the letters referred to 
in your question were among them. That is how I came 
to read them. 


(The matter just added by the witness to his last 
answer is objected to as wholly irresponsive to the ques- 
tion, which only calls for the date.) 


(Counsel for Macdonald disputes that the witness 
added anything to his answer, but on the contrary 
states that Mr, Adcock insisted upon interrupting the 
witness and arguing with him as to the responsiveness 
of the first part of his answer while the witness was 
protesting that his answer was incomplete.) 
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« 35. Then, you did not know of the existence of 
these letters of Mr, Douglass to Mr. Easton, or that Mr. 
Douglass had communicated to Mr. Easton the ideas dis. 
clos: lin these letters at the time you and Mr. Douglass, 
Mr. Bab-on and Mr. Easton heard and saw Macdonald ex- 
hibit his first Graphophone Grand at your Bridgeport fac- 
tory on October 18th, 1898? 

A, I didnot. I may have heard—TI think I had heard— 
something about a suggestion of a large cylinder on the 
commercial machine. My recollection is very vague about 
it, but I think [had heard some such suggestion, as a means 
of getting more words on a single cylinder; but I don’t 
even remember that it was mentioned as having come from 
Mr. Douglass. 

X-Q. 36. On October 18, 1898, when you and Mr. Bab- 
son, Mr. Douglass and Mr. Easton were going on the train 
from New York to Bridgeport, do you remember about eat- 
ing lunch, or some fruit and sandwiches that you or Mr. 
Easton had bought prior to getting onto the train? 

A. I remember it vaguely. 

X-Q. 37. Can’t you recall that the four of you were sit- 
ting together, facing each other, on adjoining seats while 
eating your lunch ? 

A. I cannot; but I do not mean to be understood as con- 
tradicting that statement. 

X-Q. 38. Are you able to recall that you and Mr. Babson 
and Mr. Douglass were waiting some little time in Mr. Phil- 
lips’ or some other room, before Mr. Easton came and in- 
vited you into Mr. Macdonald’s room where the Grapho- 
phone Grand was exhibited ? 

A. Yes, I remember that distinctly. 

X-Q. 39. Do you remember that after you got to Mr. 
Macdonald’s room, where the Graphophone Grand was, that 
Mr. Easton first entered and closed or partially closed the 
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door and remained in the room for a short time, possibly a 
eninute more or less, and then came back to the door and 
you and Mr. Douglass and Mr. Babson then entered ? 
" '§. Lthink that is substantially correct. I don’t remem- 
ber exactly his closing the coor, but we could not see into 
the room until we entered, so I suppose the door was 
closed. 

%-Q. 40. And do you recall that when Mr. Easton came 
back to the door, on the outside of which you and Mr. Bab- 
son and Mr. Douglass were standing, and the door was 


opened and you three entered the room, that the Grapho- . 


phone Grand machine on the table at the farther end of the 


room was then playing or in operation, or reproducing ? 


A. My recollection is that it was just beginning. 

X-Q. 41. Do you recollect the selection or song that it 
was reproducing ? 

A. No. 

X-Q. 42. That was, however, the first time that you had 
heard it reproduce anything? 

A. It was. 

X-Q. 43. When you first entered the room, could you 
distinctly hear the machine at the farther end of the room, 
from the end at which you entered ? . 

A. Very distinctly ; though we were not quite at the 
farther end. | 

X-Q. 44. You did not have to approach near the mouth 
of the horn in order to distinctly hear the reproduction, 
did you? 

A. No. 

X-Q. 45. It is a fact, is it not, that the reproduction 
made by the machine is given or heard with rather better 
effect at a considerable distance from the mouth of the 
horn, than close to it? 

A. I think so. 
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x-Q. 46. You have stated that you were standing jz 
front of the horn and about opposite the stand upon whies, 
there was an A, T, Graphophone, and which is marked “ 4. 
T. Graph on case” in the diagram to which you have re 
ferred. Isn’t it a fact that you were standing some distance 
farther back from the horn and nearer the end of the room 
at which you entered from the hall? 

A. On looking at the diagram again, I am inclined to 
think that we were standing farther back—a little farther 
back—than the point marked “ A. T. Graph on case.” 

X-Q. 47. Do you remember where Mr. Douglass and Mr, 
Babson stood in relation to yourself? 

A. Ido; we stood in a line. I think Mr. Babson stood 


next to me, though I am not sure about that. We stood 


quite close together. 

X-Q. 48. On the diagram of the room I mark with a 
pencil the line you indicated with your finger in giving your 
last answer. Is that correct ? 

A. I think that is a little too far back. 

X-Q. 49. But you saw me, however, mark with the pencil 
the same line over which you drew your finger in giving 
your last answer ? 

A. I did not; I did not know you were marking the dia- 
gram at all; nor do I know that the mark is where I drew 
my finger. Furthermore, when I put my finger on the dia- 
gram, it was for the purpose of indicating the direction in 
which the line made by Mr. Douglass, Mr. Babson and my- 
self ran, and not for the purpose of again stating how far 
back from the horn we stood. 

X-Q. 50. Please mark with the letters A, B, the pencil 
line which I drew on the blue-print drawing, which has 
been referred to in the last few questions, and then draw 
another line on the diagram indicating what you now rec- 
ollect to be the positions that you and Mr. Douglass and 
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Mz Baleon occupied in the room, and mark the new line 
eincl you draw with the letters C-D? 

A. I have done so. 

x-Q. 51, You have stated that during the first reproduc- 
tion made on the machine after you and Mr. Douglass and 
Mr. Babson‘entered the room, Mr. Easton was standing at 
a point which you have designated as being about the mid- 
dle of that marked “ Roll-top Desk” on this diagram. And 
you have stated that your attention during this first repro- 
duction of the machine was chiefly directed to the machine 
or reproduction. Isn’t it possible that Mr. Easton may have 


moved over nearer to where you and Mr. Babson and Mr. 


Douglass were standing, so as to get more in line with the 
horn during some part of the reproduction ? 

‘A. It would be possible; but as a matter of fact he did 
not move his position. 

X-Q, 52. Notwithstanding the fact that you have already 
testified that your attention was chiefly directed to the ma- 
chine and the reproduction, during this time while the first 

reproduction was made, you wish to be understood as stating 
positively under oath that Mr. Easton did not move from 


~ his position during this whole time, do you? 


A. Imean to be understood as saying that during the 
whole of the performance referred to in the question, Mr. Eas- 
ton occupied the same general position in relation to the 
machine and to Mr. Douglass, Mr. Babson and myself, that 
I have indicated. 


Recess until 2 P. M. 


(Witness adds to last answer:) Of course, I do not mean 
that he stood stock still. m , 

X-Q. 53. So far as you are able to recollect he may have 
moved about to some extent? : 

A. He may. 
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X-Q. 54. You have stated that Mr. Douglass, when you 
turned to Mr. Douglass and Mr. Babson, looked much paler 
than usual, after the first reproduction and after the Paper 
which had covered the machine had been removed. Did 
you notice that Mr. Babson looked paler? 

A. I did not. 

X-Q. 55. You did not notice any change in the color of 
Mr. Babson’s countenance ? 

A. No; my eye fell upon Mr. Douglass as I turned 
around and made a remark. 

X-Q. 56. Did Mr. Easton look paler than usual ? 

A. I think not; I did not notice; I was not talking to 
Mr. Easton. 

X-Q. 57. Did Mr. Fisher, or Mr. Macdonald look paler 
than usual ? 

A. Neither Mr. Easton, Mr. Fisher nor Mr. Macdonald 
was within the range of my vision when I turned around 
to speak to Mr. Douglass; therefore I do not know how 
they looked, 

X-Q. 58. Before you turned around, did Mr. Easton look 
paler than usual ? ; 

A. I do not know. 

<-Q. 59. Did Mr. Fisher? 

A. I do not know. 

x-Q. 60. Did Mr. Macdonald ? 

A. Ido not know. Possibly if I had turned around to 
address either of them, I might have observed his com- 
plexion at the time; but I did not. 

X-Q. 61. So far as you observed, Mr. Douglass was the 
only one whose countenance looked paler than usual, either 
before or after the paper was removed ? 

A. Yes; Mr. Douglass was the only one that I looked at or 
spoke to at the time to which I have testified. 

X-Q. 62. The last question was not limited to any par- 
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peclar time during the exhibition that took place in 
nom. I will now repeat the question : So far as you ob- 
served, Mr. Douglass was the only one whose countenance 
jooked paler than usual, .r before or after the paper was 

; is that correct 
west is a fact. The question may not be limited to 
any particular time, but my testimony about paleness was 
limited ; that is why I answered as I did. 

X-Q. 63. Do you know who dictated the typewritten 
statement bearing the title or inscription at the top, “ Mem- 
orandum, Graphophone Grand,” and to which you have 
referred ? 

* A. I do not know; Mr. Mauro first showed it to me. 

-Q. 64. When it was first shown to you, was it already 
signed by Mr. BE. D. Easton and by Mr. Mauro? 

A. I do not remember; I think it was. 

X-Q. 65. When it was first shown to you, did Mr. Mauro 
or any one tell you that Mr. Macdonald had also signed the 
same or a similar statement? 

A. I think not. 

X-Q. 66. You are unable to positively recall whether he 
did or did not? 

A. lam unable. I had myself, before that, in conversa- 
tion, told Mr. Mauro what had occurred. 

(All the above answer except. the first sentence 
thereof is objected to as a volunteered statement wholly 
irresponsive to the question.) 

X-Q. 67. Did you return to New York on October 18, 
1898, with Mr. Douglass, Mr. Babson and Mr. Easton? 

A. I did. 

X-Q. 68. Do you remember how you sat in the car 


coming back? , 
A. I remember that we were seattered—that is about all 


I remember. The train was crowded. 
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coincidence where two men were working on the same 
invention at the same time? 

A. I do not. 

X-Q. 70. Are you able to state whether you made such 
a remark or not? 

A. No, I am not able to state positively whether I did or 
not. I do not remember making any such remark. 

X-Q. 71. In the statement headed “ Memorandum, 
Graphophone Grand,” to which you have referred, I notice 
that there is no reference to the presence of either Mr. 
Fisher or Mr. Phillips, the statement in the memorandum’ 
being, “This took place in the presence of Mr. Thomas H., 
Macdonald, Mr. E. D. Easton, and Mr. Andrew Devine.” 
Baa 4 Is it your best recollection that Mr. Fisher was present at 
es 3 the particular time when the paper was removed from the 

machine ? 
A. Ihave no definite recollection about that. I know 
that he was present during the performance. 
X-Q. 72. During the performance he sang to the 
machine while one or more records of his voice was made? 
A. Yes. 
X-Q. 73. Your Company, the American Graphophone 
Co., has filed a bill of complaint against Mr. Douglass in 
the United States Cireuit Court of Chicago, to compel him 
to assign his application for patent involved in this inter- 


that bill that Mr. Douglass invented the Graphophone pi 
at uny time, I do not think he has done justice 
client; I know he has not done justice to his client. : 
(Answer objected to as wholly irresponsive to the 
question, and the question is repeated.) 
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A. I understand that a bill of complaint has been filed 
against Mr. Douglass in the United States Court at Chicago 
on behalf of the American Graphophone Company, to watts 
pel him to assign his application for patent involved in this 
interference, but I understand the ground to be incorrectly 
stated in the question. Therefore I could not answer it 
with simply yes or no. : 

X-Q. 74. Please correctly state your understanding of the 
ground upon which that bill of complaint to compel Mr. 
Douglass to assign to your company his application for a 
patent which is involved in this interference is based ? 
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(Same objection, and further objected to as not ger- 
mane to the direct examination.) 


ame 


A. I have never read the bill of complaint, but my under- 
standing is that it is based upon the ground that if Mr. Doug- 
lass should be adjudged to have invented the Graphophone 
Grand, the invention ought to be assigned to us on the 
theory that it was invented by him while in our employ as 
an experimentalist. I understand the question calls for my . 
understanding, and I am giving my understanding merely, 
not undertaking to state accurately the contents of the bill i 
of complaint. | 

X-Q. 75. Mr. Douglass was in the employ of your com- 
pany, The American Graphophone Company, as experi- | 
mentalist during the period of time when he wrote to and 


y ference to your Company, on the ground that he made the 
t sa invention during a certain period when he was in the em- 
arin * ‘| : ploy of your company as experimentalist, has it not? 


(Objected to as immaterial, incompetent, calling for 

secondary evidence, and the statement contained in 

the question of the contents of the said bill of com- 
plaint is objected to as inaccurate.) 
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when Mr. Easton, the president of your com i 

; , pany, received 
Mr. Douglass's letters of April 2, 1898, April 5, 1898, and 
March 23, 1898, was he not? 

A. I think so, but I am not familiar enough with the 
dates of his employment and of the cessation of it to be pos- 
itive. 

X-Q. 76. That same bill of complaint also seeks to com- 
pel Mr. Douglass to assign to your company on the same 
ground his patent on the polyphone, does it not? 


(Same objection.) 


A. So I understand, but I have never read the bill. 

X-Q. 77. Were you consulted or advised with in relation 
to the right, expediency or propriety of bringing this suit 
against Mr. Douglass to compel him to assign his poly- 
phone patent and his application for patent which is in- 
volved in this interference ? 


(Objected to as immaterial and not germane.) 


A. I think not. 

X-Q. 78. I believe you stated that October 18,1898, was 
the first time you had ever seen or heard a big cylinder 
talking machine, or the particular one which you then and 
there saw and heard? 

A. That was the first time I had seen it or heard it. - 

x-Q. 79. Are you able to recall any particular remarks 


- made by Mr. Easton during the exhibition of the Grapho- 


phone Grand on October 18%, 1898, and if so, please state 
what they were? 

A. He made none during the performance. If he made 
any afterwards, when everybody was inspecting the ma- 
chine, I do not recall them. ; 
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~-Q. 80. Do you remember any particular remarks 
made by Mr. Babson either during the reproduction of the 
first selection or afterwards during the exhibition of the 
machine; and if so, please state? 

A. I remember his remarking that the reproduction was 
very loud; he made that remark just after I turned to Mr. 
Douglass and spoke to him as I have testified. Beyond that 
I don’t recall anything. After that I was not specially near 
him. I know that he was talking to Mr. Macdonald more 
or less about the mechanism of the machine. I mean, I 
know that because they were together by the machine, 
pointing to this and that, and talking. 

X-Q. 81. Are you able to recall any particular remarks 
made by Mr. Douglass, other than that which you have al- 
ready stated ? 

A. I remember hearing Mr. Douglass ask Mr. Macdonald 
some question about the reproducer, after we had gone up 
to look at the machine. Beyond that I do not recall any- 
thing further, because their remarks were not directed to 
me, nor was I very near him after that. 

_X-Q. 82. Are you able to recall any particular remarks 
made by Mr. Fisher, and if so, please state ? 

A. Yes; I talked to Mr. Fisher myself; complimented 
him on his voice, and the records he had made ; asked him 
if he had used any extraordinary means of getting such a 
record, and he replied in substance, that he had not, and 
assured me that the merit was in the machine. 

X-Q. 83. This conversation with Mr. Fisher took place 
prior to your hearing Mr. Fisher sing and make a record on 
the machine, there in your presence? 

A. No; it took place after the whole performance was 
over; after I had looked at the machine as much as I 
cared to, and while the gentlemen with more mechanical 
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minds were still inspecting the machine and talhicg 
about it. 

» <Q. $4. It is your recollection that after you had heant 
him sing and make a record in your presence, you still then 
afterwards asked him if he had used any extraordinary 
means of getting such a record ? 

A. Yes; that is my recollection. Mr. Fisher, although 
he made a record in my presence, did not make it under 
my immediate inspection, nor did I know whether he had 
not used a microphone, or something of that kind, to mag- 
nify the sound. I was greatly startled by the loudness of 
the record. 

X-Q. 85, You have stated that during the reproduction 
of the first selection at this exhibition, on October 18, that 
Mr. Babson was standing next to you. Where was Mr. 
Douglass standing at this time, in relation to you and Mr. 
Babson and Mr. Easton ? 

A. I think what I said was, that I thought Mr. Babson 
was standing next to me, because I think I remember Mr. 
Douglass at the left end of the line, the end of the line to 
the left as we faced the horn; I know I was at the right. | 

X-Q. 86. That is to say, at the end of the line nearest the 
side of the room marked “ Roll-top Desk ” ? 

A. Yes; but we were standing very close together. 

<-Q. 87. While you were watching the experiment made 
at the office of The Talking Machine Co. in Chicago, on 
December 7, 1899, was there any test made of the Douglass 
Exhibit 1897 Sound Record at a higher speed than the one 
which you have stated Mr. Macdonald counted as 172 per 
minute, and Mr. Munday as 180 revolutions per minute. 

A. I do not remember any other test. I regarded the ex- 
perimentation as ended at that point and went off with Mr. 
Babson to the back of the store, and really don’t know what 
was done afterwards. 
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Re-direct Examination by Mr. Mauro: 


Ite-D. Q. 88. You have stated that sometime in the fall 
of 1898, you think it was December, you heard that Mr. 
Douglass claimed authorship of the invention known as the 
Graphophone Grand. Have you any means of fixing that 
time definitely ? 

A. I suppose it could be fixed by reference to office 
records; but I have no means. I simply mean that it was 
Jate in the fall in cold weather; perhaps in the winter a goed 
Jong time after the visit to the factory. 

Re-D. Q. 89. You don’t remember the source from which 
the information came regarding Mr, Douglass’ claim? 

A. Mr. Easton told me; I think he said that Mr, George 
Lyle had telephoned it from Chicago that morning—the 
morning he told me; but it may have been that he said’ he 


had received a letter. 
(Signed) ANDREW DEVINE. 


New York, January 24th, 1900—10 A. M. 
Met pursuant to adjournment. 
‘Present, counsel as before. 
The deposition of Mr. Devine is interrupted to take the 
deposition of Mr. Emerson. 
VICTOR H. EMERSON. 


And thereupon, Vicror H. Emerson, a witness produced 
on behalf of Macdonald, being first duly sworn, testifies as 
follows in answer to interrogatories by Mr. Mauro: 


Question 1. Please state your name, age, residence and 
occupation ? 

Answer. Victor H. Emerson ; 33 years old ; superinten- 
dent of the Columbia Phonograph Company’s record de- 
partment; residence, 59 James Street, Newark, N. J. 
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Q. 2. Are you acquainted with Mr. Thomas HV. Mucdon. 
ald? 

A. Iam. , 


Q. 3. Are you also acquainted with Mr. Leon F. Doug- 
lass, who is here present ? 

A. Tam. 

Q. 4. Are you familiar with a machine known as the 
Graphophone Grand ? 

A. Yes, sir. 

Q. 5. Did you ever have any conversation with Mr. L. F. 
Douglass in which that machine was referred to by him? 

A. Yes, sir. 

Q. 6. State when this was, and where, and what he 
said ? ' 

A. The conversation was held in New York, about two 
days after he went to the factory and saw the Graphophone 
Grand there. He said that after they showed him the 
Graphophone Grand, he said, “There goes my poor poly- 
phone.” That is all the conversation I had with him. 

Q. 7. Did Mr. Macdonald ever say to you that the Graph- 
ophone Grand was some one else’s idea and not his own? 

A. No, sir. ; 

Q. 8. Did you ever tell Mr. Douglass that Mr. Macdonald 
made such a remark, or anything like it? 

A. No, sir. 

Q. 9. Did you ever tell anyone that Mr. Macdonald made 
such a remark ? 
A. No, sir. 


Cross-ecamination by Mr. Apcock : 


X-Q. 10. When did you first see a Graphophone Grand, 
or big cylinder talking machine, at the factory of the Amer- 


ican Graphophone Company, after the completion of the 
machine ? 
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A. Ido not remember the date, but it was a short time 
uglass was there. 
ee es Douglass was there on October 18, 1898, 
and the machine was then completed, and he saw and 
heard it. Prior to this date, and while the machine was in 
course of construction, did you see it? 

A. I don’t remember. The first recollection I have of 
the Grand was when I saw it at the factory, with Mr. Easton 
and several others. 

X-Q. 12. Are you able to recollect the exact words Mr. 
Douglass used, and which you have testified he said in the 
conversation you had with him in New York a few days 
after he had seen and heard the Graphophone Grand at the 
factory ? >: 

A. The general tenor of the question and answer is what 
I remember; as to whether he said the particular words, 
word for word, I cannot guarantee that he did. 

X-Q. 13. Don’t you recollect that he said to you, “ He 
thought when he first heard the Graphophone Grand, ‘ there 

my poor polyphone’” ? 
“7 That is i ap tenor of what he did say—* There 
r polyphone.” _ 
weed 4. Soar ye remember that he told you in this 
same conversation that when he first heard the machine it 
was covered up with a piece of paper? 

A. Yes, sir; he did tell me that. 

%-Q. 15. In your answer to Q. 6 you say: “ He said that 
after they showed him the Graphophone Grand he said, 
‘There goes my poor polyphone.’” Did you mean to be 
understood as stating that he said those words at the time 
the machine was shown, or that he said them to you at the 
time of your conversation in New York? 

A, My understanding was that he said that when they 
showed him the machine. 
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x-Q. 16. You have just stated in answer to X-Q. 13 that 
your recollection of what he said to you was, he “ Thought 
when he first heard the Graphophone Grand, ‘there goes 
my poor polyphone.’” Now, what I wish is for you to state 
your best recollection as to whether Mr. Douglass’s words to 
you were telling you what he thought when he first heard 
the Graphophone Grand, or what he said to others when he 
first heard it. 

A. Mr. Douglass said, when he heard the Graphophone 
Grand, “I said there goes my poor polyphone.” He did 
not say the Graphophone Grand, because it was not called 
the Graphophone Grand until a long time after. 


X-Q. 17. And he told you that he made this remark 


when he first heard the machine? 

A. Yes, sir. 

X-Q, 18. And before the paper that covered it was re- 
moved ? 

A. He did not say anything about the cover; yes, he said 
“when he heard it”; he did not say anything at that con- 
versation about removing it—the cover being removed. 


(Signed) VICTOR H. EMERSON. 


EDWARD D. EASTON. 


And thereupon Epwarp D. Easton, a witness produced 
on behalf of Macdonald, being first duly sworn, testifies as 
follows, in answer to interrogatories by Mr. Mauro: 


Question 1. Please state your name, age, residence and 
occupation ? 

Answer. Edward D. Easton; age 43; residence, Arcola, 
New Jersey ; occupation, president of the American Grapho- 
phone Co. and Columbia Phonograph Co. 
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Q. 2. How long bave you been actively engaged in the 
talking machine business ? 

A. Since it began; I was actively engaged in starting it 
in, I think, 1887. 

Q. 3. Have you, or not, since the year 1887, and down 
to the present time, paid particular attention to develop- 
ments and improvements in this art? 

A. I have. 

Q. 4. Are you acquainted with Leon F. Douglass, one of” 
the parties to this interference, and how long have you 
known him ? 

A. Iam; and have known him for a number of years. 

Q. 5. State whether or not during your acquaintance 
with Mr. Douglass your relations with him have been inti- | 
mate and cordial until a recent time ? 

‘A. Yes; very friendly. 

Q. 6. Give a general idea of the extent of your communi- 
cations with Mr. Douglass, written and oral, from the time 
your acquaintance with him began down to the first part of 
the year 1899? 

A. During all of that period he was either directly or 
indirectly engaged in the talking machine business. I saw 
him frequently and corresponded with hin when we were 
not in the same city. 

Q. 7. Was Mr. Douglass during that period interested in 
the progress of the business, and in the improvement of 
talking machines and appliances connected therewith ? 

A. He was very much interested. 

Q. 8. Was it, or not, his practice to communicate freely 
with you on these subjects ? 

A. It was. He communicated very freely. He was con- 
stantly thinking, I believe, on the various subjects involved 
in the art, and he spoke and wrote to me hundreds, if not 
thousands of times, on such subjects. Ile seemed to be 


ab mal a SM OR oes Reese 


ANT 


164 Edward D. Easton. 


deeply interested in everything pertaining to talking ey 
chines and appliances; in fact, to be engrossed in the eub 
ject. 
Q. 9. Did he receive any encouragement from you in the 
direction of communicating his thoughts on this subject * 
A. Always. 


(Objected to as incompetent, inadmissible and as not 
calling for any fact.) 


Q.10. To what extent were you, during that period, 
interested in the development of plans or ideas looking to 
the improvement of the sound record in point of yolume 
and quality ? 

A. Having made the talking-machine business my life 
work, I had the keenest and most constant interest in such 
development. It was always in mind as of pre-eminent im- 
portance. 

Q. 11. Do you remember when you first saw and heard 
a sound record made and reproduced on the machine 
known as the Graphophone Grand ? 

A. I do; it was on October 18th, 1898, in the factory of 
the American Graphophone Co., at Bridgeport, Connecticut. 

Q. 12. From whom did you first learn of that machine 
and of the invention embodied in it? 

A. From Mr. Thomas H. Macdonald, the manager of the 
factory of the American Graphophone Company, and chief 
experimentalist of that company. 

Q. 13. Was the Graphophone Grand constructed in con- 
sequence of any instructions given by you to Mr. Macdon- 
ald or in consequence of any suggestions made by you to 
him? 

(Objected to as incompetent and inadmissible, as not 
calling for a statement of any fact or facts.) 
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not , ; 
i 4 “Who accompanied you to the factory of the Ameri 


: on the 18th day of October, 1898. 
ane ee Owes Mr. Leon . Douglass and Mr. 
sient Babson went there with me from New oS : 

q. 15, Were you seated = ag - = going 
on that day; and if so, with w ? 
* : ae peat s that we paired off on the jour- 
ney, and that I asked Mr. Devine to devote himself cen 
Babson, while I talked with Mr. Douglass. I do no ad 
member precisely how we were seated; but do i er 
distinctly that the general arrangement was as stated. 
Q. 16, On the way to the factory did any such pa Nene 
tion occur, as stated by Mr. Douglass in his answer to Q. 114, 


as follows : _ 
« 1 gaid to Mr. Easton, ‘ Why don’t you make a larger 
cil for the purposes of getting a better ~ i 
Mr. Easton said, ‘ Do you think it would be any bet ge 
I said, ‘ Yes, I know it would, because I have trie " 
Mr. Easton said, ‘ How large would you make ee a - 
inder?’ I said,‘ Six inches in diameter. or comet 
said, ‘ How loud would the record be?’ I ree : uu 
as loud as the man’s voice’ Mr. Easton aske 7. there . 
would be any use in making the cylinder - arger. 
I told him I thought six inches would be as large as 


practicable.” 


A. No such conversation took place at that time, nor did 
i time. 
b a conversation take place at any other 
"O 17. Who was present when you first heard a repro- 
duction on the Graphophone Grand? 
A. Mr. Macdonald and sor 
. 18. Where did that oceur 
Z In Mr. Macdonald’s room, or office, in our factory. 
Q. 19. Was the machine subsequently shown in your 
presence to any other persons on that day? 
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A. It was shown on that day to Mr. Devine, Mr. Douglas 
and Mr, Babson. 


Q. 20. By whose wish or direction was it that the exhi. 
bition to these gentlemen took place ? 


(Objected to as incompetent and inadmissible, and 
not calling for any fact.) 


A. By my direction. 

Q: 21. When the machine was first exhibited to these 
gentlemen—that is, during the reproduction of the first 
selection rendered on it, after they entered, was the machine 
itself in view? 

A. No; it was covered with newspaper, 

Q. 22. State by whose direction that was done, and why 
if you know? 

A. I donot remember by whose direction ; Mr. Macdonald 
may have suggested it, or I may have done so ; but the ob- 
ject was to first demonstrate the result without a disclosure 
of the means, in order to more completely mystify the audi- 
tors. Mr. Macdonald and I agreed upon doing it, but at 
whose suggestion I cannot say. ~ 

Q. 23. After the first reproduction on that instrument, 
did the machine remain covered ? 

A. I am not certain how many reproductions were made 
before the machine was uncovered ; but I know it was un- 
covered and inspected by those present. 

Q. 24. Was it uncovered by accident or design ? 


(Objected to as incompetent and inadmissible and as 
calling: for a conclusion in the witness’s mind and 
not for any fact or.facts.) 


A. It was uncovered by design, and those present were 
invited to inspect the mechanism. ‘This they did. 
Q. 25. Were you annoyed by the removal of the paper ? 
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4. No; I directed it, or authorized it 


(Same objection,) 


(Witness continues:) [ should say the machine could 
not have been shown without my permission or direction. 

(). 26. Please state whether or not after the first repro- 
duction, or at any other time during that exhibition, you 
made the following remark, or anything like it: 


i lling me 
“Tsn’t if funny that Mr. Douglass was te ; 
shout thts very same thing on the train up here?” 


i t. 
: gy Douglass tell you about that same thing 
on the train going there, or at any previous time? 
inly not. ay 
s ogy fa Douglass at any time during the exhitt- 
tion of the Graphophone Grand in Mr. Macdonald 8 office, 
say to you, or in your presence, “I knew it would do it, for 
I had tried it before,” or anything of that sort ? 
A. He did not; not only did he say nothing whatever in 
that direction, but his manner and expression betokened 
the greatest amazement and wonder at the reproduction of 
the machine. He had been talking with me previously on 
the subject of the polyphone, of which his mind appeared 
to be full; and after hearing the Graphophone Grand, he 
seemed not only amazed, but somewhat chagrined, and at 
once remarked, “ When I first heard that I thought it was 
ith the polyphone, cr winds te wha; efacas *Ect 
ean ag wha! et I could put the polyphone on 
that,” or words to that effect. I do not pretend to give 
his precise words, nor could I do so; but I recollect the 
: rly. 
genres 5 ae or improved result which the 
polyphone is designed to accomplish ? 
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A. Mr. Douglass’ claim was, that by using two repro 
ducers, the volume of sound was greatly increased ; and 
his suggestion was that by applying the principle of the 
polyphone to the Graphophone Grand that result would 
follow ; therefore, the Graphophone Grand might enable 
him to find another field for the polyphone. I should say 
he was at that time full of the polyphone subject; and I 
understood that to have been his business in the East. 


(That portion of the witness’s answer which states 


conclusions, appearances and feelings, is objected to as 
incompetent and inadmissible.) : 


Adjourned to Thursday, Jan. 25, 1900, 9.45 A. M. 


New York, January 25th, 1900. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Direct examination of Mr. Easton continued by Mr. Mauro: 


(Douglasss’ counsel states that the witness appearing 
at 11.30 o’clock, his examination is continued :) 


Q. 30. Prior to October 18, 1898, did Mr. Douglass at 
any time communicate to you an improvement in making 


sound-records by imparting to the record tablet an unusually 
high surface speed ? 


(Objected to as leading and suggestive, and also be- 


cause it calls for a conclusion and not for any statement 
of fact.) 


A. He did not. 


Q. 31. In answer to Q. 88, Mr. Douglass testified that the 
first time he explained to you the invention forming the 
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897, at the office of the Columbia Phonograph Co. 
es and he specifically testifies that he stated to you, 
*That by making a larger cylinder a very much better 
record could be made”; and, further, that he had made 
records on the small cylinder at twice the ordinary speed 
with very great and improved results. Please state whether 
or not such a conversation occurred at the time stated by 


_ Mr. Douglass, or at any other time? 


(Question objected to as leading and incompetent 
and inadmissible and improper ; the proper question to 
be put to the witness should be what Mr. Douglass and 
Mr. Easton did say in this conversation.) 


A. No such conversation ever took place. 

Q. 32. In certain letters introduced by Mr. Douglass 
written in March and April, 1898, a suggestion is made as to 
the use of a large sized blank of the Tainter type. Please 
state whether or not there was anything novel to you in that 
recommendation or which you regarded as important? 


(Question objected to as incompetent and inadmis- 
sible, what the witness may have regarded at that time 
or at any time being no evidence.) 


A. No. The suggestion was very old and had been made 
many times by many people. I clearly recall a similar sug- 
gestion made at least eight years previous to that time, pos- 
sibly earlier, It was made to me by Mr. Charles E. Foster, 
a patent attorney of Washington, D. C., on a railroad train 
between New York and Washington, and was accompanied 
by a sketch, which Mr. Foster then made. 

Q. 33. Do you recall any specific instance in which steps 
were taken to design a machine to Hold a blank of unusually 


subject-matter of this interference, was in the month of Sep- 
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large diameter, and if so, state briefly your Fecollectices ae y, 
that matter? 


(Objected to as incompetent and inadmissible.) 


A. In the latter part of 1896 an application was made to 
me for such a machine for the purpose, as I now recall, of 
securing cylinders that would hold very many more words 
than the standard cylinder. I conferred with Mr. Macdon- 
ald on the subject and hold in my hand a letter dated Jan- 
uary 7th, 1897, in which he reported thereon. 

Q. 34. Please produce that letter to be offered in evidence. 


(The witness produces the letter of J anuary 7th, 1897.) 


(Same objection.) \ 


Q. 35. Can you identify the signature to that letter? 
(Same objection.) 


A. Yes; it is the signature of Mr. T. H. Macdonald, the 
manager of our factory. 


(The letter produced by the witness is offered in evi- 
dence to be marked “ Macdonald Exhibit Macdonald 
Letter of Jan. 7, 1897.’’) 


(Same objection.) 


Q. 36. When and how did you first learn that Mr. 
Douglass claimed to be the inyentor of the Graphophone 
Grand ? 

A. Near January first, 1899, from Mr. George W. Lyle, 
the manager of our Chicago office. I think he first men- 
tioned it when talking with me on the telephone, and fol- 
lowed the telephonic information by a letter. I only give 
the date approximately. 
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q 3T. Please look at“ Exhibit Lyle Letter of Dec. 31, 

cons.” and state whether or not that is the letter referred to 
ast answer? 

. a : impression is this is not the letter, but that it 
carne a short time later. 

Q. 38. Do you remember any action taken by you with 
reference to the letter you had in mind, in answer to Q. 36, 
and if so, what? 


A. I distinctly rembember that upon receipt of informa- 


tion to the effect that Mr. Douglass seriously and definitely 
claimed inventorship in this direction, that I at once placed 
the matter in the hands of our patent counsel, Mr. Mauro. 
Q. 39. Will you please look at the letter marked, “ Mac- 
donald’s Ex. Lyle Letter, Jan. 11, 1899,” and state whether 
or not that is the letter you had in mind in answer to Q. 36 ? 


(Objected to as leading.) 


A. Itis. The letter bears a reference slip showing its 
immediate reference to Mr. Mauro. 

Q. 40. In Mr. Lyle’s letter of December 31, 1898, Mr. 
Douglass is reported to have said that he himself had made 
application for a large type machine over a year ago. Did 
you understand that as an intimation that Mr. Douglass 
claimed to have invented the Graphophone Grand ? 


(Objected to as incompetent and inadmissible, and 
improper, as leading and also calling for the witness’s 
secret understanding and not for any fact.) 


A. Certainly not. 

Q. 41. In a letter written by Mr. Douglass to you, and 
introduced in evidence by him, the letter being dated Nov. 
16, 1898, he says, referring to the Graphophone Grand, that 
he was interested in the machine because it was one of his 
suggestions. Did you or not understand at that time 
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either from that letter, or from any other sources of infor. 
mation, that Mr. Douglass claimed to be the inventor of the 
Graphophone Grand ? 


(Last objection repeated.) 


A. Certainly not. ; 

Q. 42. Please look at the paper I now show you, headed 
“Memorandum, Graphophone Grand,” and particularly at 
the paragraph written in ink thereon over your signature, 


and state whether or not you remember signing that state- 
ment, and if so, when? 


(Objected to as incompetent and inadmissible, irrel- 
evant and immaterial.) 


A. I remember the statement, and I remember signing 
it. It is correct. 


Q. 43. Referring to the exhibition of the Graphophone 


Grand on October 18th, 1898, please state who, if anyone 


else, was present in addition to the persons already named 
by you? 


(Objected to as leading and suggestive, and as grossly 
improper afier showing the witness the memorandum 
referred to in Q. 42.) 


A. Mr. J. J. Fisher was present and made one or more 
records as a part of the exhibition. Mr. Walter P. Phillips, 
the assistant manager of the factory, was present. I do not 
recall any othersiu addition to those already stated in a 
previous answer, to wit, Mr. Andrew Devine, Mr. Thomas 
H. Macdonald, Mr. Leon F. Douglass, Mr. Henry Babson 
and myself. 


Edward D. Easton. 175 


Cross-examination of Mr. Easton by Mr. ADcock : 


x-Q. 44. How long have you been president of the 

American Graphophone Company ? 
. Since Apri! 8th, 1895. 

art 45. What other office do you hold in that com- 

ny? 
ae I am director, general manager, and counsel. 

X-Q. 46. You are an attorney at law? 

A. Iam. 

%-Q. 37. How long have you been general manager of 
that company ? 

A. Since April 10th, 1893. 

-Q. 48. How long director? 


A. I was elected a director on October 14th, 1889, and 


have held that position ever since with intermissions. 
X-Q. 49. When were the intermissions and for how 


‘long? 


A. Tam unable to answer without reference to the rec- 
ord. Ihave been a director continuously at least since I 


e president. 
eae 50. How long have you been counsel for that com- 


? 
aes I am unable to state without reference to the record, 
but I think since October 17th, 1895. 
X-Q. 51. Are you now and have you been for many years 
largely interested in that company as a stockholder? 
A. I have been interested as a stockholder since its 
organization. I have been largely interested only since my 
ion as president. 
— 53, As manager and president of the American 
Graphophone Company, you now have, and have had for 
several years, chief control and management of the affairs 


of that company ? ; . 
A. I have had such control since I became president. 
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X-Q. 53. You have stated that Mr. Thomas H. Macedon. 
ald is the manager of the factory of the American Grapho. 
phone Company and chief experimentalist of that company. 
How long has he been factory manager and chief experi- 
mentalist of the American Graphophone Company ? 

A. I cannot say exactly ; but certainly since some time in 
1892. 

X-Q. 54. And since that time he has had chief charge 
of the experimental work of the American Graphophone 
Company ? 

A. Yes, under my direction while I have been president. 
He occupied that position before I was active in the man- 
agement, and during a period when I had nothing to do 
with the management. I found him in the position when 
I took the management. 

X-Q. 55. Since you became general manager in 1893 ? 

A. Yes. 

X-Q. 56. Since you became manager in 1893, have you 
been accustomed to giving Mr. Macdonald directions in re- 
gard to experimental work of the American Graphophone 
Co. up to the present time, and to consult and advise with 
him in relation to the same? 

A. Most assuredly ; but of course this by no means 
should be taken to overlook the fact that he frequently 
originates experiments and I hear of them after they have 
been tested. It is also true that I often directed attention 
initially to problems of interest and importance. Some of 
his best work has, however, come to me in the nature of a 
surprise after his experiments have reached success. 

X-Q. 57. Were you present in Chicago when testimony 
was being taken on behalf of Mr. Douglass in this interference 
case last December? 

A. I attended several hearings there. 
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« 4). 58. Have you heard or read the testimony of Mr. 
PMuglass given in this case ? 

A. I think I have heard or read most of it; but I am not 
sure. I have not followed the case closely. 

x-Q. 59. Have you heard or read Mr. Macdonald’s depo- 
sition in this case? 

A. I heard a few words of it. I was present in the room 
on one occasion only, and for a short time on other business. 
I have glanced very casually over the typewritten report. I 
think I know generally the substance of his testimony so far 
as it relates to the merits of the case. 

<-Q. 60. You stated that you first learned of the inven- 
tion embodied in the Graphophone Grand from Mr. Thomas 
H. Macdonald. When did Mr. Macdonald first disclose to 
you said invention ? 

A. The first complete demonstration of the invention was 
on October 18, 1898, for that was the time I first heard the 
Graphophone Grand. I knew previously of the progress of 
the work and saw parts in process of construction on my 
visits to the factory, which were frequent. 

X-Q. 61. His first disclosure to you of anything relating 
to the Graphophone Grand, or the invention embodied in it, 
then took place during the period of time that the first 
Graphophone Grand machine was in course of construction ; 
is that so? 

A. I cannot answer your question precisely as it is framed, 
for it seems capable of many meanings. His first disclosure 
to me of the Graphophone Grand as the most marvelous 
and important improvement. for many years in the talking- 
machine art, took place during the period of its construction, 
and culminated with the exhibition to which I have already 
referred. I did not until the exhibition was given fully 
appreciate the greatness of the invention. Previous to that 
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time I looked upon it as a piece of experimental work. he 
importance of which was not determined. 

X-Q. 62. Mr. Macdonald has stated substantially in 
testimony that you were the first person to whom he ever 
disclosed the invention forming the subject-matter of this 
interference, and consisting in materially increasing the sur. 
face speed at which the record cylinder blank was being 
moved while the record was being formed thereon by the 
recorder, and that this first disclosure to you took place on 
October 18, 1898. Isthat your recollection of the fact; and 
if not, what is your recollection of the fact ? 

A. Iam unable to see how by any possibility I could 
give testimony on that subject. 

X-Q. 63. I am only asking you to state if it is correct so 
far as relates to the time of his first disclosure to you of the 
matters stated in the question ? 

A. I do not yet find the question clear. 

x -Q. 64. Is it true that Mr. Macdonald first disclosed to 
you the invention forming the subject-matter of this inter- 
ference, and consisting in very materially increasing the 
surface speed at which the record cylinder blank is being 
used while the record is formed thereon by the recorder, on 
October 18, 1898? 

A. It is true that he then made his first complete demon- 
stration of the invention. It is also true that he spoke of 
the matter from time to time while the parts were being 
made and perhaps even earlier while the drawings were 
being made. It was on October 18th, 1898, that the inven- 
tion received its great emphasis and dignity in my mind, 
because I then heard it for the first time. 

X-Q. 65. In your last answer you referred to the draw- 
ings from which the Exhibit First Graphophone Grand 
Machine was built, and which was used for working draw- 
ings for that machine, did you not? 
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4 Imean to refer to all the steps that were taken in 
qwanection with the construction of that machine. 


(Answer objected to as wholly irresponsive to the 
question. The question is repeated.) 


A. In my answer to Q. 64 the reference to drawings 
means any drawing which may have been made for the 
invention in question. ‘ 


(The answer is objected to as irresponsive to the 
question.) 


X-Q. 66. Is it not the fact that when you stated in your 
answer to X-Q. 64 that, “It is also true that he spoke of 
the matter from time to time while the parts were being 
made and perhaps even earlier while the drawings were 
being made,” that you there meant by “ parts p and “ draw- 
ings » the parts and drawings of and for the machine that 
has been offered in evidence in this case and marked 
“Macdonald’s Exhibit First Graphophone Grand?” 

A. Why, certainly. 

X%-Q. 67. Now, please state what, if anything, Mr. Mac- 
donald said to you at any time while the machine marked 
“ Macdonald’s Exhibit First Graphophone Grand” was in 
course of construction, or while the drawings for it, dated 
August 12, 1898, were being made, in relation to said draw- 


ings or parts, or the machine for which they were in- ~ 


tended ? 

A. T recall none of his precise words; but do remember 
that he spoke from time to time of the work and of his 
hopes in connection with it. One feature he mentioned 
several times was an expectation or belief that this machine 
would be valuable in insuring very much finer duplicate 
records. That was a branch of the invention in which he 
was interested and which was followed. 
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X-Q. 68. Did he, during this time and prior to October 
18, 1898, say anything to you about making two, three or 
more duplicates at atime from a large diameter master 
record to be made upon the machine? 

A. It is quite likely. I remember that the general sub- 
Ject of its value in duplicating was discussed, 

X-Q. 69. Do you recall that he said anything to you 
during this time, prior to October 18, 1898, about making 
the record at any particular speed? 

A. As I have said, the invention received emphasis and 
great dignity in my mind only on and after October 18 
1898. Previous to that date I have only a general recol- 
lection, as stated, and not a clear memory of just what took 
place in our various interviews, as there was nothing ex- 
traordinary to remain in my memory. ‘Therefore I cannot 
answer your question precisely. 


X-Q. 70. You do not then remember that he stated any- 


thing to you about making the sound record on this 
machine for which the drawings and parts were intended 
at any material increase of surface speed ? : 

A. I have already answered that I have no distinct rec- 
ollection at this time on that subject. 


Recess until 2 P. M. 


X-Q. 71. When did the Columbia Phonograph Company 
first start or begin to have offices on Broadway, New York, 
near Cortlandt street ? 

A. Iam not certain, but I think about September, 1895. 
I can determine this date if important. 

X-Q. 72. Give your best recollection as to how many 
times the reproduction was repeated on October 18, 1898, 
on or with Macdonald’s Exhibit First Graphophone Grand, 
prior to the removal of the paper covering the machine, at 
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the time the machine was first exhibited in operation to 
Mr. Douglass, Babson, and Devine ? 

A. I should say once. It is only fair to add that I am 
not certain on this point. 

X-Q. 73. After the paper was removed from the machine, 
what, if anything, are you able to recollect that Mr. Phillips 
said ? 

A. Nothing. 

X-Q. 74. What, if anything, that Mr. Fisher said? 

A. Nothing. 

X-Q. 75. What, if anything, that Mr. Babson said ? 

A. Nothing. 

X-Q. 76. What, if anything, that Mr. Devine said? 

A. Nothing. 

X-Q. 77. What, if anything, that Mr. Douglass said ? 

A. “When I heard that machine, I thought it was all up 
with the polyphone ; but afterwards I remembered I could 
put the polyphone on that ;” or some similar form of words 
conveying the same meaning. I do not undertake to be 
precise as to the language; but as to the substance I am 
positive. After the Graphophone Grand had been operated 
and the paper had been removed, all present to whom the 
machine was new gathered around it and expressed great 
interest in its mechanism. Many questions were asked of 
Mr. Macdonald and answered by him. Mr. Fisher and Mr. 
Phillips did not take any active part in this matter. Mr. 
Douglass, Mr. Babson and, I think, Mr. Devine, participated ; 
but my recollection is that Mr. Douglass expressed more 
interest in the details, and asked more questions than any 
of the others. It should be remembered that this was an 
epoch-making invention and demonstration, and that it 
was of great importance to all present who were interested 
in the art. To me it seemed of the utmost importance; and 

knowing, as I did, the interest of Mr. Douglass generally in 
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the subject I paid attention to the impression it made upon 
him, 
- (All of the above answer excepting the first two sen- 
tences thereof is objected to as a volunteered statement 
by the witness, wholly irresponsive to the question.) 


X-Q. 78. After the paper was removed from the Grapho- 
phone Grand machine in Mr. Macdonald’s office on October 
18, 1898, what, if anything, are you able to recollect that 
you said? 

A. Iam unable to recollect anything of my words on 
that occasion. I remember generally that the conversation 
took a form generally consistent with the disclosure of a 
great advance in the art to persons interested in that art. 
For instance, every expression that I can recall, by whom- 
soever nade, was of wonder, surprise, amazement, and de- 
light. These were numerous. They may have been made 
by me, and probably were made by everybody present. I 
only remember Mr. Douglass’s polyphone remark because 
it fitted so perfectly with his mental attitude. He had, as 
I remember, come here on polyphone business; he had 
shown in his conversations with me that his mind and his 
hopes were engrossed with that subject; and there was 
naturally a tableau which could not easily be forgotten by 
me when I witnessed in his presence, and when he wit- 
nessed, a demonstration so far surpassing anythin;: he 
was claiming for the polyphone or had ever claimed for 
any device. There was a peculiar situation in that respect 
which impressed his manner and his words upon my 
memory. 


(All of the above answer, excepting the first sentence 
thereof, is objected to as a volunteered statement of the 
witness wholly irresponsive to the question. Also as & 


pretended statement of witness’s thoughts and feelings, 
which are in no sense evidence.) 
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%-Q. 79. To whom was Mr. Douglass's remark addressed, 
which you have stated in answer to x-Q. 77? 

A. It was addressed to me, but I do not know whether 
others were immediately by me or not. Mr. Douglass and 
I went to Bridgeport together ; but in the room were several 
people, and it is quite possible Mr. Devine and I, or others, 
may have been together, and in that sense the remark may: 
have been addressed to the group. I have no positive recol- 
lection on that point, only claiming to remember the sub- 
stance of the remark, following soon after the exhibition of 
the Graphophone Grand. 

X-Q, 80. You do not recollect whether others than your- 
self were giving attention to what Mr. Douglass said when 
he made that remark ? 

A. I do not have any recollection on that point. 

X-Q. 81. Do you recollect after having in Mr. Macdon- 
ald’s presence alone heard the machine give a reproduction, 
and covering the machine with a piece of paper, yourself 
going to the room where Mr. Devine, Mr. Douglass and Mr. 
Babson were waiting, and inviting them to come and hear 
the machine? 

A. Ido not; but the invitation must have come from 
me directly or indirectly, as otherwise they could not have 
heard it. 

%-Q. 82. Are you able to recall that after getting to the 
door, entering the room from the hall, you left them wait- 
ing in the hall for a few moments, and that you first en- 
tered the room and then came back to the door and asked 
them to step in? 

A. No. 

X-Q. 83. Do you recollect that you did not do as stated 
in the above question ? 

A. No. 

X-Q. 84. Are you able to recall that after the exhibition 
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of the Graphophone Grand in Mr. Macdonald's room ox 
October 18, 1898, that Mr. Douglass exhibited his poly. 
phone in operation, and that you stated that it compared 
favorably with the Graphophone Grand, or words sub. 
stantially to that effect? 

A. I think he did exhibit the polyphone on that occa- 
sion ; and it is quite likely that, having observed, first, his 
enthusiasm on the subject of the polyphone, and, second, 
his very evident and keen discomfiture on hearing the 
Graphophone Grand, I may have made some remark in- 
tended to be consoling and friendly when the polyphone 
was exhibited. I do not remember the remark, or that 
there was one of the nature you specify. 

x-Q. 85, Are you able to recollect that after Mr. Doug- 
lass had exhibited his polyphone in operation, that Mr. 
Macdonald asked you if he should bring out and show a 
polyphone construction that he had made? 

A. I remember an exhibition of the polyphone by Mr. 
Douglass, and that it was followed by an exhibition of a 
polyphone which Mr. Macdonald had been directed to make ; 
but whether that exhibition took place on October 18, 1898, 
or not, I am uncertain. Such an saci na did take 
place. 

- X-Q. 86. By whom was Mr. Macdonald directed to make 
his polyphone, to which you have above referred ? 

A. By me. 

X-Q. 87. When did you direct him so to do? 

A. At some period during the agitation of the subject by 
Mr. Douglass. My recollection is Mr. Macdonald made two 
or more separate and distinct models. Mr. Douglass wished 
us to design and make operative models of the polyphone 
which we would undertake to manufacture; and Mr. Mac- 
donald’s work was done at my direction on the urgent re- 
quest of Mr. Douglass, who, at that time, had not aieoeeded 
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.o making a polyphone which was satisfactory. I might 
add that Mr. Macdonald did not succeed either. 

<-Q. 88. Mr. Macdonald has stated in his testimony 
substantially that he made two polyphone models, one 
having three reproducers arranged clover-leaf fashion with 
their repr: ducing points all close together and traveling in 
the same thread of the sound record, one after another, and 
the other having two reproducers arranged side by side, 
and with the reproducing points close together and tracking 
tandem one after another, in the same thread of the sound 
record; and that he made them as nearly as he could recol- 
lect, about a year prior to October 18, 1898, under your di- 
rections, and stated that you had sent to him at the factory 
a number of Mr. Douglass’s letters relating to the polyphone, 
and when I asked .him to produce the letters, he said he 
had returned them to you. Will you now produce those 
letters for me to see? 

A. I cannot now produce them, as they aro not now in 
my possession, 

X-Q. 89. In whose possession are they now? 

A. In the files of the American Graphophone Company, 
or in the possession of the counsel of that company. Ihave 
no specific knowledge of those letters, as I have not seen any 
such letters since about the time they were written ; but I 
remember generally corresponding with Mr. Douglass on the 
subject, and all the letters written and received are in their 
appropriate place. Whether I sent any to Mr. Macdonald, 
I do not know; nor do I know what his testimony was on 
that subject. 

x-Q. 90. Will you please produce the letters which you 
state are in the possession of your company, the American 
Graphophone Company, who is the assignee of Mr. Macdon- 
ald’s alleged invention and application involved in this in- 
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terference, or in the possession of its and Mr. Macdonald's 
counsel, Mr. Mauro? 


(Objected to by counsel for Macdonald as the subject 
inquired about is immaterial, and specifically because 
the question does not identify any letters, and because 
the witness’has already stated that he has no personal 
knowledge that any letters were sent to Mr. Macdonald, 
and if so, what they were. The request is not only en- 
tirely irrelevant and tending simply to undue prolix- 
ity, but is manifestly one with which it is impossible 
to comply.) 


(Counsel for Douglass states that the letters called 
for are the letters of Mr. Douglass to Mr. EB. D. Easton, 
or to him and the American Graphophone Company 
from Leon F. Douglass, and relating to the polyphone, 
and which Mr. Macdonald testified were sent or shown 
to him by Mr. Easton, and returned by him to Mr. 
Easton, and to which Mr. Macdonald referred in his 
testimony in relation to this matter. Counsel further 
states that these are believed to be not only material, 
but very necessary to the proper determination of the 
issues of this case and a full disclosure of the whole 
truth, and facts in relation thereto, and notice is hereby 
given to the opposite party in this interference, to wit, 
Thomas H. Macdonald, and his assignee, the Ameri- 
can Graphophone Company, and their counsel, Mr. 
Mauro, to now produce the letters called for, and that 
in case they are not so produced, motion will be made 
to exclude from the record in this case the deposition 
given by the party Thomas H. Macdonald, and the 
deposition given by the president of the party, the 
Amcrican Graphophone Company, the assignee of 
Thomas H. Macdonald.) 


ee =a. 


Edward D. Easton. 187 


(Counsel for Macdonald declines to produce anything 
at all in answer to the foregoing request, and requests 
counsel for Douglass that, if he considers this refusal to 
be in disregard of his rights, he will resort to his ap- 
propriate legal remedy.) 


X-Q. 91. Prior to October 18, 1898, did you ever tell 
Mr. Douglass, either orally or in writing, that Mr. Macdon- 
ald, or you, or anyone at your factory, had ever built or 
made any or either of these polyphone models, or that you 
were engaged in making them? 


(Objected to as immaterial.) 


A. Prior to the exhibition of the polyphone models, the 
date of which I cannot give from memory, I did tell Mr. 
Douglass that they were being made. They were under- 
taken at his request, and I gave him such information as I 
had. 

X-Q. 92. When and where did you give him this informa- 
tion? 


(Same objection.) 


A. I do not remember. 

<-Q. 100. You can neither remember when nor where? 

A. No. 

X-Q. 101. Do you remember whether the information 
was conveyed orally or by letter? 


(Same objection.) 


A. I remember talking with him on the subject fre- 
quently. He was full of it, and was eager for us to make 
the desired development. 

X-Q. 102. Do you remember who, if anyone, was present 
when you told him that you, or your company, or Mr. Mac- 


oe BAU SER. CO alee ne - 


aed 


188 Edward D. Easton. 


donald, had made either this clover-leaf form 
i ’ . mod 
side-by-side form model of polyphone? ek ia 


(Same objection.) 


A, I do not. 


x-Q. 103. Don’t you know, Mr. Easton, that the truth is 
that Mr. Douglass never asked you, or your company, or 


Mr. Macdonald to make any sort of polyph i 
October 18, 1898 ? y polyphone prior to 


(Same objection.) 


A. I am not now attempting to fix the date ; but I know | 


the truth is precisely the opposite of what you state ; and 
that Mr. Douglass did repeatedly ask and urge us a do 
that which he had thus far been unable to do, to wit, make 
an operative polyphone, or successful polyphone attachment. 
X-Q. 104. Prior to October 18, 1898, did he ever make 
such a request to you, or your company, the American 
Graphophone Company, or Mr. Macdonald, in writing or by 
letter ; and if so, please produce the writing or letter? 


(Same objection.) 


A. I am unable to state as to the date; and I have made 
no examination as to letters; I have confined myself to the 
positive assertion that he made numerous such requests, 

X-Q. 105. Please look at your letters to Mr. Douglass 
dated October 21, 1898, October 22, 1898, October 26, 1898, 
November 3, 1898, November 4, 1898, and November 7. 
1898, which I now hand you for inspection, for the purpose 
of refreshing your recollection ; and I ask you if you still 
state under oath that Mr. Douglass ever prior to October 
1898, asked you or your company or Mr. Macdonald * 
make these or any other polyphone models for him prior to 
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vtober 18, 1898, and also whether you still state under 
cath that prior to that date you ever told Mr. Douglass in 
any way, either orally or in writing, that you or your com- 
pany or Mr. Macdonald had made the two polyphone mod- 
els which you and Mr. Macdonald have stated under oath 
were made prior to October 18, 1898, and one of which, the » 
clover-leaf arrangement one, was shown to Mr. Douglass on 


that day ? 


(Objected to as immaterial and as containing as- 
sumptions, some of which are palpably false.) 


A. I disclaim all responsibility for so much of the ques- 
tion as assumes statements which I have not made. I see 
nothing in the letters handed me to cause any modifica- 
tion of the testimony I have given. I have expressly re- 
fused to fix the date mentioned in the question, and have 
disclaimed the ability to do so at this time. I refer coun- 
sel for Douglass to my testimony already given on that 
subject. 

X-Q. 106. And you still state under oath that, prior to 
October 18, 1898, that you had ever told Mr. Douglass, ~ 
either orally or in writing, that you, or your company, or 
Mr. Macdonald; had built the two polyphone models, be- 
fore described, or any polyphone model, prior to October 18, 
1898? 


(Same objection.) 


A. In view of the fact that I have expressly stated I was 
unable at this time to fix the date with relation to October 
18, 1898, I do not understand why counsel for Douglass 
continues to put his question in this form and to use the 
word “still”’ Ido say that I see nothing in the letters 
which I have just inspected, which, to my mind, has any 
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bearing on the subject of the date, and therefore, they do not 
help me to fix the date. 

X-Q. 107. You know, do you not, that Mr. Douglass has 
never been at your factory since October 18, 1898, until he 
was there last week attending the taking of Macdonald’s tes- 
timony in this case ? 

A. Ido not know whether he hasor not; but I see no 
connection between whatever the fact may be in that respect 
and the question. 

X-Q. 108. Prior to the time when Mr. Douglass was first 
shown the clover-leaf arrangement of polyphone which Mr. 
Macdonald made, did you ever tell Mr. Douglass, either 
orally or in writing, that you or your company or Mr. Mac- 
donald had ever made such a polyphone or any other con- 
struction of polyphone? 


(Objected to as immaterial.) 


A. The clover-leaf polyphone I do not remember accu- 
rately the history of, beyond the fact that it was exhibited 
to Mr. Douglass and was a failure. I do not remember the 
date of its exhibition, or of its construction. I remember 
making several polyphone attachments or attempts at the 
request of Mr. Douglass. I remember these attempts were 
made because he asked to have them made; and therefore 
I remember that he knew before they were made that they 
were to be made. 

X-Q. 109. Do you still state under oath that prior to the 
time when you first showed to Mr. Douglass the clover-leaf 
form or construction of polyphone, or any other form or 
construction of polyphone made by you, or your company, 
or by Mr. Macdonald, that Mr. Douglass had ever requested 
you, or the American Graphophone Company, or Mr. Mac- 
donald to make that, or any other model of polyphone? 


(Same objection.) 
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A. The same answer. 

X-Q. 110. The question is repeated and a specific answer 
is requested. 

A. The same answer. 

X-Q. 111. Do you mean to state that Mr. Douglass did 
or did not make such a request prior to his being shown the 
first construction of polyphone that you, or your company, 
or Mr. Macdonald made? : 


(Same objection.) 


A. I mean to state nothing on that subject, as I have no 
clear recollection. If it is important my recollection might 
be refreshed by reference to data, or further consideration. 
It is not a matter I would be likely to carry clearly in mind 


until this time. 
Adjourned to Friday, Jan. 26, 1900, 9.45 A. M. 


New York, January 26th, 1900—9.45. 
Met pursuant to adjournment. 
Present : Counsel as before. 
Cross-examination of Mr. Easton continued by Mr, Ap- 
COCK : 
X-Q. 112. You have been for several years president, 
director and largely interested as stockholder of and in the 


Columbia Phonograph Co., have you not? 


A. Yes; since its organization. 

%-Q. 113. You have been acquainted with Leon F. 
Douglass since about March, 1892, and he was in the em- 
ploy of the American Graphophone Co. from about March 
Ist, 1892, to July 1st, 1892; this is substantially correct, is it 
not? 

A. Without wishing to take any responsibility as to exact 
dates, I think the question is correct. 

X-Q. 114. You have stated in your direct testimony, that 
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Mr. Douglass always received encouragement from you in 
the direction of communicating to you his thoughts on ya- 
rious subjects involved in the Graphophone, phonograph or 
talking machine art, during the period of your acquaint- 
ance with him down to the beginning of the year 1899; but 
you have not stated what, if anything, you did to so encourage 
him to communicate his thoughts to you. Please state 
briefly what you did to encourage him in this regard ? 

A. Toso encourage him, I made our relations as pleasant 
and informal as possible ; I endeavored to show extraordinary 
appreciation of his suggestions and to find in them at least 
something worthy of approval, even if broadly the plan did 
not seem valuable. I made it easy for him to communicate 
with me and with my associates. As an illustration I can 
remember an incident early in our acquaintance, when he, 
having a workshop in his bedroom, which was near my 
house, rang my door-bell three or four times, or more, in one 
evening, the last time rather late, in his eagerness to show 


‘several stages of his work. He did communicate very freely 


and very frequently ; and I encouraged it. 

X-Q. 115. You have stated that you have had the keen- 
est interest in everything pertaining to the making of a 
better sound record in the talking-machine business or art. 
Did your keen interest in getting a better sound record 


continue during the years 1897 and 1898, up to October 


18, 1898? 

A. Surely; and is still with me. Our motto is constant 
improvement. 

X-Q. 116. State your best recollection as to how you 
and Mr. Douglass and Mr. Babson and Mr. Devine were 
relatively seated in the railway car on October 18, 1898, on 
the train going from New York to Bridgeport? 

A. Beyond the fact that Mr. Douglass and I sat together, 
and that Mr. Babson and Mr. Devine sat together, at some 
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little distance, Iam unable to state. My best recollection 
is that we were thus seated ; but I do not wish to lay much 
stress upon the details of our seating. 

x-Q. 117. You have heard or read Mr. Douglass’, 
Mr. Babson’s and Mr. Devine’s testimony in relation to 
how you were seated in the car, have you not? 

A. I think I heard or read Mr. Douglass’ and Mr. Bab- 
son’s statements ; not Mr. Devine’s. 

x-Q. 118. But you know generally what Mr. ans 
testimony is generally on this point? 

A. Not as to the seating specifically. I have not paid 
any attention to that detail. 

X-Q. 119. Do you remember the circumstance of you 
and Douglass, Babson and Devine eating lunch on the car, 
or some fruit and sandwiches, which were procured before 
the train started ? 

A. I do not; but it is quite possible. I have often eaten 
lunch on the train. 

X-Q. 120. Are you not able to recollect while eating 
your lunch on the car, on a train to Bridgeport from New 
York, on October 18, 1898, you and Douglass, Babson and 
Devine, sat facing each other, two on one seat facing the 
engine, and two on a reversed seat with their backs to the 
engine? 

A. I have already stated that I do not remember such 
seating; and that my recollection of our positions on the 
journey is limited to the general recollection that Mr. Doug- 
lass and I were together and Mr. Devine and Mr. Babson 
were together, not very close. In other words, that we were 
carrying out the arrangement which I made that Mr. De- 
vine should devote himself to Mr. Babson while I talked 
with Mr. Douglass. I do not mean by this that there was 
no general conversation at any time during the trip. I 
simply say that is a detail which I do not remember. 
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That trip was one of hundreds which I have made to 
Bridgeport, and would have no importance in my mind 
unless by reason of some extraordinary development, which 
it did not have. That, however, was not true, for instance, 
of Mr. Devine, who seldom goes to Bridgeport, and perhaps 
of the other members of the party. With me it was a trip 
so common that I would indeed be a remarkable man if I 
could remember the unimportant details. 

X-Q. 121. Then, you have no definite recollection as to 
whether you four were sitting facing together or not? 

A. Not a definite recollection. 

x-Q. 122. Do you have any definite recollection how 
you four were seated in relation to each other in the car on 
your return trip from Bridgeport to New York ? 

A. I remember quite distinctly asking Mr. Devine to de- 
vote himself to Mr. Babson. I therefore assume that such 
was. the case on the return trip; but do not attempt and 
expressly disclaim any ability to state positively on this 
point from recollection of the exact circumstance of seating. 

X-Q. 123. If you can recall anything that Mr. Douglass 
did say to you on October 18, 1898, on the train from New 
York to Bridgeport, please state what it was? 

A. I remember generally that he was full of the poly- 
phone subject. 

<-Q. 124. But you are unable to recall any particular 
thing he said? 

A. If you mean his precise words, I am unable. 

X-Q. 125. I do not mean his precise words, I mean in 
substance ? 

A. I do not remember any other subject ; and-am very 
sure nothing else of importance was mentioned. On fur- 
ther reflection I do remember this incident: Mr. Babson 
bad been through the Edison Phonograph Works. Mr. 
Douglass had claimed that Mr, Babson was quite a partisan 
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of the National Phonograph Company, and that he, Douglass, 
was embarrassed by that fact in his association with Babson, 
as he, Douglass, was, and always had been an ardent partisan 
of the American Graphophone Co. He, Douglass, wished 
that Babson might see the factory of the American Grapho- 
ophone Co. and thus have a demonstration of what Douglass 
had always represented to him, to wit, that the Grapho- 


phone factory and facilities were vastly superior in every | 


respect to those of the Edison Phonograph Works; and 
Douglass thought with that demonstration it would be 
easier for him to secure Babson’s co-operation in the talking- 
machine business in which they were jointly interested. 
This was the reason why Babson was present on that occa- 
sion. If I am not mistaken, it was his first visit to our fac- 
tory, while Mr. Douglass had been there many times. That 
was one of the subjects of conversation. 

X-Q. 126. What, if anything, are you able to recall that 
you said to Mr. Douglass on the train to Bridgeport ? 

A. Nothing further. ; 

X-Q. 127. On October 18, 1898, at your Bridgeport. fac- 
tory, prior to inviting Mr. Douglass, Mr. Babson and Mr. 
Devine in to hear the machine, and when you and Mr. 
Macdonald were alone together in the room where the Ex- 
hibit First Graphophone Grand Machine was, please state 
your best recollection as to what you said, and what Mr. 
Macdonald said with relation to covering the machine with 
a piece of paper? 

A. After I had recovered from my surprise, amazement 
and delight at hearing for the first time what to me seemed 
the superhuman results of the Graphophone Grand, the 
question of what to do with our visitors probably arose ; 
and remembering that Mr. Douglass was surcharged with 
polyphone enthusiasm, and that the object of his work was 
improved reproduction, my recollection is that we decided 
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to give him an exhibition of how it could really 

and planned to accompany this in the tuner — 
tery, in order to make the exhibition more effective ts 
other words, it wasin the nature of what you might call : 
theatrical opportunity or situation, : 


(The answer is objected to as being wholly irre 
Sponsive to the question.) 


X-Q. 128. I wish you to state your best recollection as to 
what you said in relation to covering the machine with a 
piece of paper, and your best recollection as to what Mr. 
Macdonald said in relation to covering the machine with . 
piece of paper prior to exhibiting it in operation to Mr 
Douglass ? 

A. I have none beyond the fact that we agreed upon so 
doing. Tn my previous answer I desire to change the word 

“theatrical” to dramatic, to better exptess my meaning 

X-Q. 129, Mr. Devine has testified substantially to the 
effect that he observed that Mr. Douglass turned pale when 
the paper that covered the machine was removed ; do you 
recollect having observed this, or what is your recollection 
as to this? 

A. I did not hear Mr. Devine’s testimony, and therefore 
do not know whether you have correctly stated it; but Mr. 
Devine has a marvelous memory for detail, and if he ‘a 
testified I have no doubt it is a fact, Beyond what.I have 
already stated, I would not attempt to say what Mr. Doug- 
lass did. I refer you to my testimony. P 

X-Q. 130. Then you have no recollection as to whether 
Mr. Douglass did or did not appear much paler than usual 
when the paper was removed from the machine ? 

A. I have nothing to add on that point. 

X-Q. 131. The question is repeated and the witness is 

respectfully asked to give a categorical answer to the ques- 
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won whether he does or does not recollect that Mr. Douglass 
appeared much paler than usual at the time the paper was 
removed ? 

A. I decline to express any opinion as to his paleness or 
otherwise at that time, for want of recollection. 

X-Q. 132. You have stated in your direct testimony sub- 
stantially that Mr. Douglass “after hearing the Grapho- 
phone Grand he seemed not only amazed but somewhat 
chagrined.” Please state what peculiarity of his appearance 
caused you to think that he seemed amazed and somewhat 
chagrined ? 

A. Not only his manner, but his remark. His remark 
was most significant, as it was to the effect that he saw van- 
ishing or failing the hope that was nearest to his heart—the 
polyphone, about which he had been constantly talking and 
on which he was earnestly working, and endeavoring to se- 
cure our co-operation and interest. I have already said his 
trip East was largely in interest of the polyphone. 


(The answer is objected to as wholly irresponsive to 
the question.) 


x-Q. 133. Now, please state what, if any peculiarity of 
Mr. Douglass’s appearance or manner, if you wish to add 
that in your answer, that you observed and are now able to 
recall, led you to think that he seemed “not only amazed 
but somewhat chagrined ”? ; 

A. Iam unable to give you a better illustration. To me 
the answer seems complete and direct. 

<-Q. 134, Did you notice any appearance of agitation, 
nervousness, excitement, or paleness in the face on the part 
of Mr. Douglass at this time ? 

A. Iam unable at this time to analyze and present in 
detail just what it was, beyond what I have stated, by which 
he gave me the impression I have already related. 
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X-Q. 135. You do not recollect whether he appeared 
nervous, excited, agitated or pale at the denouement of the 
dramatic feature which you had brought about. Is that 
correct ? 

A. I have no doubt he showed all of those characteris. 
tics. 

X-Q. 136, After the exhibition of the Graphophone 
Grand on October 18, 1898, and after Mr. Douglass had 
made such exhibition as he did make, of his polyphone at- 
tachment on one of your ordinary Graphophones, aren’t you 
able on further reflection to recollect the circumstance that 
Mr. Macdonald did bring out and show on that same 
day, October 18, 1898, the clover-leaf arrangement of poly- 
phone which you had previously made—I mean show to 
Mr. Douglass and perhaps others? 


(Objected to as immaterial and needless repetition.) ; 


A. I have nothing further to add to my testimony on 
that point. 


X-Q. 137. That is to say, you neither deny that it was 
done nor state that it was. : 

A. I say I do not remember. 

X-Q. 138. To still further refresh your recollection on 
this point I will state to you that Mr. Macdonald has testi- 
fied substantially that he recollects that after Mr. Douglass 
had shown his polyphone attachment in operation at this 
time, October 18, 1898, that he asked you if he should bring 
out and show the polyphone that he had made, and will 
ask you if you are still unable to recollect either this ques- 
tion of Mr. Macdonald’s and whether or not Mr. Macdon- 
ald did bring forth the polyphone he had made, and also 
whether you recollect making any reply to this question of 


Mr Macdonald’s about showing the polyphone he had 
made ? 
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A. My recollection is not complete in the matter of the 
ume when that exhibition took place; that is to say, 
whether it was on October 18, 1898, or at some other time. 
On this point I am not able to answer, and have several 
i so stated. ome 
arr 139. During this exhibition of Macdonald Exhibit 
First Graphophone Grand, on October 18, 1898, in the 
presence of Douglass, Babson and Deyine and yourself, did 
Mr. Fisher sing to the machine and make one or more 
records upon it? 

A. Mr. Fisher did sing on that day in my presence; but 
I do not recollect whether he sang in the presence of all 
those named. It is quite likely he did. 

x-Q.'140. Are you able to recall the circumstance that 
in beginning to sing to make a record, Mr. Fisher started 
once or twice too high and broke down and had to start 
over again ? 

A. I think so; but Iam not sure. That is common in 
demonstrations. 

X-Q. 141. Do you remember the circumstance that 
prior to Mr. Fisher singing and making a record on the 
machine, during this exhibition, that Mr. Macdonald pre- 
pared the record cylinder on the machine ? 

A. I recollect this very distinctly ; also that Mr. Fisher 
was called in afterwards to sing. My recollection is indis- 
tinct only as to whether this was done for me alone, or 
whether it took place after the others came in. The lead- 
ing thought at first was the complete demonstration for me. 
And this was a feature of it. 

%-Q. 142. Since you and your company, the American 
Graphophone Company, obtained definite knowledge that 
Mr. Douglass had filed his application for patent involved 
in this interference, your company has instituted a number 
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of suits against him in the United States Circuit Court at 
Chicago, has it not ? 

A. Surely. 

X-Q. 143. Please state briefly what those suits are and 
how many? 


(Objected to as incompetent and calling for secon- 
dary evidence. Also as immaterial.) 


A. I refer you to the records of the court for a full and 
accurate answer. 

X-Q. 144. Please answer to the best of your recollection, 
I wish to test your recollection ? 


(Same objection.) 


A. I now recollect a suit for the purpose of having 
turned over to the American Graphaphone Co. the applica- 
tion which I understand Mr. Douglass has made for a pat- 
ent forming the subject-matter of this interference; also a 
suit having the polyphone for its subject. I also remember 
a suit based upon the discovery by our secret service that 
Mr. Douglass was engaged in infringing our patents by 


’ making duplicate sound records. Ido not at this time 


recall any other. 
X-Q. 145. How many others are there ? 


(Same objection.) 


A. I have stated that I do not recall any other. 
x-Q. 146. Upon what patent is your suit based, which 
you have stated was based upon the discovery by your se- 


cret service that Mr. Douglass was duplicating sound rec- 
ords? 


(Same objection.) 
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A. I do not remember. If you really want the informa-- 
tion I will refer you to the court records. 

x-Q. 147. I wish also to test your recollection. Please 
state? 

A. I have stated. 

X-Q. 148. What, if any, proceedings have been had in a 
suit of your company against Mr. Douglass, based upon the 
discovery that he was making duplicate sound records ? 


(Same objection, and counsel for Douglass is earnestly 
requested in consideration of the brevity of human ex- 
istence to ask such questions, if he has any to ask, as 
may have a bearing upon the issue of priority of inven- 
tion in this case, and counsel for Macdonald points out 
that if counsel for Douglass be sincere, as he assumes 
he is, in stating that his purpose in this line of exam- 


ination is to test the memory of the witness that he- 


will now be able on the last answer of the witness to 
argue that he has a very bad memory, and that his 
object should be regarded as having been fully accom- 
plished.) 


(In reply counsel for Douglass states that he has 
already stated that his object in the above question is 


in part only to test the recollection and memory of the — 


witness, and that the facts inquired about are believed 
to be material and should appear in this record.) 


A. All of the proceedings have been conducted by our pat- 
ent counsel. I have no personal knowledge of the proceed- 
ings, generally speaking. Iam not the patent counsel of 
the company, nor am I versed in patent law. I am the 
general counsel of the company. 


(The last sentence of the answer is objected to as 
irresponsive. ) 
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X-Q. 149. Do you mean to state that you have 
knowledge, either of the decisions and opinions of the 
United States Circuit Court in this case, denying your eng 
tion for preliminary injunction, nor the decision of the 
United States Cireuit Court of Appeals at Chicago, affirmin 
that decision; and don’t you know, Mr. Easton, that on 
have read copies of both those opinions ? 


(Same objection.) 


A. I have been informed that the courts have decided 
not to grant a preliminary injunction, but to hear the case 
on its merits; and I have seen what purported to be copies 
of the opinionis. 


X-Q. 150. Are you the same Mr. E. D, Easton that is 


referred to in the opinion of the United States Circuit 


Court, and in the opinion of the United States Circuit Court 
of Appeals, in that case ? 


(Same objection.) 
A. Yes. 


-Q. 151. Your company has also brought a suit against 


g§ 


(Same objection.) 


A. I think that is included in my previous statement. 
x-Q. 152. But this is a different suit from the one in 
which the United States Circuit Court and the United 


States Circuit Court of A 
ppeals rendered tl isi 
above mentioned, is it not? : ee 


(Same objection.) 


A. It may be so. I do not remember. 
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<-Q. 153, And your company has also brought about 
the same time as these other suits, still another suit against 
Mr. Douglass, or his company, in which the infringement 
charged is the making, not of duplicate sound records, but 
Graphophone maghines, has it not ? 


(Same objection.) 


A. I think so. 

<-Q. 154. You have stated to others, have you not, Mr. 
Easton, within the past two months, that Mr. Douglass and 
his company were now under very heavy litigation ex- 
penses, and that he could not stand up under it jong, and 
would soon be compelled to give up, and that his litigation 
expenses could not be less than a hundred or a hundred 
and fifty dollars per day, or some such sum, have you not? 


(Objected to as immaterial.) 


A. Lhave no knowledge of the extent to which Mr. 
Douglass has made provision for legal expenses, and have 
not to my knowledge or recollection expressed an opinion 
to anybody on that subject. I have probably expressed the 


* opinion, from my general knowledge of the subject, that his 


legal expenses would be large ; for such seems to me to be 
the fact, especially in view of my personal experience with 
his counsel in the matter of cross-examinations, much of 
which seems to me to have not the remotest bearing upon 
the case. 

%-Q. 155. Do you deny under oath that you made a 
statement substantially to the effect that Mr. Douglass’s 
litigation expenses in the various suits your company had 
brought against him, were or must necessarily be, very large, 
and that he would soon have to succumb or give up, on — 
that account, or words substantially to that effect, and that 
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you made that statement in Chic 


next to last visit there ? By Ast of 


(Same objection.) 


A. In an experience of more than twenty years in ob- 
serving the taking of testimony, I have never seen so much 
time consumed on what appeared to be irrelevant material. 
Ido feel that great and unnecessary expense is being in- 
curred inthis case, and have probably often so stated. I 
do not know, nor do I believe I have expressed an opinion, 
as to the extent of the resources which Mr. Douglass may 
have at command to provide for such expense. 


(The answer is objected to as entirely irresponsive,) 


X-Q. 156. The question is repeated and the witness is 
asked to state categorically whether he did or did not make 
substantially such a statement as recited in the previous 
question at Chicago and during his last few visits there ? 

A. I have nothing to add and believe I have fully an- 
swered the question. 


X-Q. 157. Then you do not deny making such a state- 
ment? — 


A. Ihave no recollection of making it in the manner 
and form of the question. 


X-Q. 158. I have not endeavored to give the exact words 
or the exact form of your statement, but simply its sub- 
stance, and I wish you now to answer it. 

(Same objection.) 


A. I have nothing to add. 
X-Q. 159. Then you do not deny having made a state- 


— Ce a 


CN TL TN. TAT LA AT A MAT nT cm MII, CHENOA MIRE SS 


Edward D. Easton. 205 


ment to substantially the same effect or substance as that 
recited in my previous question, X-Q. 155? 


(Same objection, and further objected to as indefinite 
in that it does not appear what counsel means by the 
substance of the statement. Attention is called to the 
fact that the witness has stated his recollection as to 
what he did say or might have said in this connection 
from which counsel can draw his own inference. This 
line of examination is further objected to as unworthy 
of the case and of counsel.) 


A. I have nothing further to adda 

X-Q. 160. I wish to add whether you do or do not deny 
making the statement inquired about? 

A. Having answered fully, I decline to repeat and refer 
you to my testimony. 


(Counsel for Douglass here states that he assumes 
the witness’s repeated refusal to directly answer the 
last few questions to be equivalent tothe witness’s ad- 
mission that he made the statement inquired about in 
X-Q. 155.) : 


X-Q. 161. Upon what ground or claim of right is the 
suit based, which your company has brought to compel 
Mr. Douglass to turn over to your company Mr. Douglass’s 
application for patent involved in this interference, and Mr. 
Douglass’s patent on the polyphone. 


(Objected ‘to as calling for incompetent and inad- 
missible evidence, and attention is called to the fact 
that this is the third time in this record that counsel 
for Douglass has asked questions about the contents of 
documents which it was in his power to have produced, 
had he so desired, but as to which he preferred to put 
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on the.record the incompetent and inadmissible, not 
to say inaccurate statement of his client, as to the na- 
ture, effect and contents of a legal document which is 
a matter of public record.) 


(In reply counsel for Douglass states that the cross- 
examination is strictly germane to the direct testimony 
of this witness.) 


A. I refer you to our bills of complaint which state our 
case and decline to make any other answer. You have 
access to the bills and they tell the story. ; 

<-Q. 162. You have yourself given testimony in that 
suit, have you not? 

A. I have testified in one of the cases. 

<-Q. 163. And you know upon what ground your com- 
pany bases its alleged right to compel Mr. Douglass to 
assign or turn over his application for patent which is in- 


‘volved in this interference ? 


A. I positively refuse to enlarge my previous answer, and 
counsel will waste time in pursuing this subject further. 

x-Q. 164. The fact is, is it not, that your company bases 
its alleged right to compel Mr. Douglas in this suit to assign 
or turn over to your eompany his application for patent in- 
volved in this interference, on the ground that Mr. Doug- 
lass made the invention forming the subject-matter of this 
interference, and forming the subject of his said application, 
during a certain period of time, beginning on or about 
March ist, 1898, and ending on or about October 1, 1898 ; 
that he was in the employ of the American Graphophone 
Company as experimentalist and under agreement to assign 
all inventions made by him during this period to your com- 
pany ; is that not correct? 


(Same objection; counsel for Douglass must know 
that the only admissible evidence of the matter in- 
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quired of is the bill of complaint in the suit referred 
to, which he has had full opportunity to introduce, but 
which for reasons of his own he did not do.) 


A. The same answer. 
X-Q. 165. Do you decline to answer my last question ? 
A. Ido. 


(Counsel states that the facts inquired about being 
within the knowledge of the witness whe is the presi- 
dent of the American Graphophone Co., a party to this 
case as the assignee of Macdonald, the witness’s refusal 
to answer is assumed tu be equivalent to the admission 
of the American Graphophone Co. that the state. 
ment recited in X-Q. 164 is correct.) 


(Counsel for Macdonald objects to the foregoing 
_and any further statements in this record by counsel 
for Douglass of his assumptions, on the ground of the 
manifest impropriety, the proper place therefor being in 
his brief, which will be printed at his own expense.) 


(Counsel for Douglass says in reply that his above 
statement was made in all fairness and for the purpose 
of giving counsel for Macdonald and the American 
Graphophone Co., his assignee, an opportunity to in- 
struct his witness to answer the question if he did not 
want to be bound by the consequences of the witness’s 
refusal to answer.) 


X-Q. 166. In your testimony given in the suit brought by 
your company, The American Graphophone Co., complain- 
ant, against Leon F’. Douglass, defendant, for the purpose 
of compelling Mr. Douglass to turn over to your company 
his application for patent involved in this interference, you 
were asked in X-Q. 142 in relation to the conversation that 
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took place on October 18, 1898, on the train from New 
York to Bridgeport, whether you and Mr. Douglass did or 
did not have “a conversation substantially to this effect, 
that Mr. Douglass asked you ‘ why don’t you make a larger 
diameter cylinder on the talking machine, it would 
make a better record.’ And you then asked him, Would it 
be any better? And Mr. Douglass told you that it would 
be much better, that he had tried it. That you then asked 
him how large he would make it; and he then told you 
that he would make it about six inches in diameter. That 
you then asked him how loud it would be, and he told you 
it would be almost as loud as a man’s natural voice. That 
you asked him if it would be any use to make it any larger ; 
and he told you that he thought it could be made still 
larger, but that he thought six inches would be as large as 
practical,” and your answer thereto was as follows: “A. 
Such conversation did not take place on the way to Bridge- 
port. It may have taken place on the return journey, after 
Mr. Douglass had seen the Graphophone Grand. I do not 
recall the conversation as ever having taken place; but I 
am sure it did not take place at the time stated in the ques- 
tion,” and in your said deposition the next question, x-Q. 
148, and answer thereto, are as follows: 


* <-Q. 143. Then, as I understand you, you do not 
deny that substantially such a conversation may have 
taken place on the train ; but you do deny that it took 
place on the way to Bridgeport. Is that right? 

“A. I deny that the conversation took place before 
the exhibition to Mr. Douglass of the Graphophone 
Grand in Bridgeport.” 


, Please look at the copy of the testimony in that case, 
which I now hand you, and state if that is correct ? 

A. You have correctly read according to the copy in my 
hand. 
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<-Q. 167. And the copy I handed you is a correct copy 
of the testimony in that case? 
A, I believe it to be. 


Recess until 2 P. M. 


x-Q. 168. And the following is also a correct copy of 
other portions of your said deposition in the same case : 


“ x.Q. 12. What is the object, Mr. Easton, of this 
suit? 

“A. To require the assignment to the American 
Graphophone Co. of the inventions made for the Com- 
pany, by the defendant, and particularly, application 
for patent filed February 4, 1899, as will better appear 
by the bill of complaint. 

« X-Q. 13, During what period of time do you claim 
and contend that inventions made by Mr, Douglass 
belong to and should be assigned by him to your com- 
pany ? 

“A, During the period of his employment. 

“ x-Q. 14. By the American Graphophone Co. the 
complainant ? 
“A. Yes. 

* * * * * 

“ x-Q. 18. You have stated that Mr. Douglass was 
in the habit of communicating to you ideas he had 
with reference to the improvement of the talking ma- 
chine. Did you mean to state that he was in the habit 
of communicating to you all the ideas he had in rela- 
tion to the improvement of the talking machine? 

“A, I did not mean to take the responsibility of 
making such a statement. 

“ X-Q. 19, During what period of time was he in 
the habit of communicating his ideas to you in refer- 
ence to the improvement of the talking machine? 

«A. He.made suggestions on this subject from time 
to time during our acquaintance, the last, I think, 
during his employment as an experimentalist, which 
terminated in September, 1898; but I would not be 
positive he made none after that date. 

27 
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“x-Q. 20. During the whole period of your ACY Lass 4 
ance? 
“A: Ye 
od * * * . 
“ X-Q. 22. Did Mr. Do 


uglass also sometimes con. 
ive to the improvements jy, 
t personal interviews, or dig 
hem by written correspond- 


municate his ideas relat 
talking machines orally a 
he always communicate t 
ence or letter ? 

“A. Often orally. . 

* * * * * 

“ X-Q. 29. When did Mr. Douglass first communi- 
cate to you the idea of using a larger sound record 
blank for any purpose ? 

“A. I can say generally th 
period of his employment as an experimentalist, and 


in a letter containing an official report of his work. I 


do not recall the date of the letter; but do recall that 


the suggestion was one of several, all quite unimport- 
ant and none being emphasized by the writer. 

“ X-Q. 30. You have no recollection of his ever 
communicating to you the idea of using a larger sound 
record, have you, on talking machines, orally ? 

“A. I have not. 

“ X-Q. 31. You have no recollectio 
ever being discussed between you a 


at it was during the 


n of the subject 


nd Mr. Douglass 
orally ? 
“A. Ihave not. Although I do not mean to say it 
was not. 


“ X-Q. 82. Did Mr. Douglass ever suggest to you 
any dimensions, or to what extent he would increase 
the diameter of the blank ? 


“ A. I do not remember whether he did pr not. We 
ha 


d never on this subject any conversation which 


portant previous to the invention of 
the Graphophone Grand; and therefore what he said 
as to details, if he said anything, would not remain in 
my memory. We talked often and informally about 
almost everything of interest in the business. 


os 


%-Q. 33. In your last answer, by ‘previous to the 


seemed to me im 


nee | Cee 
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invention of the Graphopbone Grand’ do gen 
previous to Mr. Douglass's invention of the Gray 
phone Grand? 

“A. I do not. 4 . 

* X-Q. 34. What do you mean ? 

oA. i mean previous to the time when a jong a 2 
model of the Graphophone Grand was shown to } : 
Douglass in our factory in Bridgeport, pegs ! 
that model being the work of Mr. Macdonald. sea 
that date the subject became important, because o : 
value apparent in the invention. Before the appea 
ance of this inachine such was not the cuse. —_ 

« x-Q. 35, By your last answer you have state » 
der oath that the date of the invention of the ie 10- 
phone Grand, by whomsoever it may have ee 
vented, was at the particular date when Mr. ot g ee 
saw a certain model; is that your understanding o 

real fact ? ; ; 

* A. It is not my intention to so testify, nor do | 
think the answer capable of such pe goer ‘te 

“ x-Q. 36. You are a lawyer, are you not, 1 
Easton ? 

“A, | ain. : 

id x. 37, You have been for years connected with 
the Graphophone Co., the complainant? 

: <a 38. Yon have had a great deal of experience 
in patent litigation generally, including interference 

sin the Patent Office? ; 

ok We have had patent litigation continuously. 


« x.Q. 39. Do you wish the court to understand - 


i t of what invention 
ou are and were so ignoran what, 
Ss ai suppose that the date of invention is siding 
when a model embodying the invention was s 
i rson? 

' il That inay be the date when Mr. Douglass 4 
the invention : I do not wish ae a es 
ise than in accordance with t ts, 

— a attempted to state when the inyention of the 
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Graphophone Grand in question was mad 

donald. . ne 
“ XQ. 40. You have already stated in ause 
x. 33 that by the phrase ‘ previous to the Savas ' 
of the Graphophone Grand’ you did not mean a, 
Douglass’s invention of the Graphophone Grand : am I 
now to understand that by your statement ‘ previous to 
the invention of the Graphophone Grand’? in your an- 
we to ag 7 yea had in mind and meant Mr 
acdonald’s alleged invention of the G , 
tes 1e Graphophone 
“A. Yes. In order to make my point perfectly plain 
I should say that this subject never had seniieense 
until after that time, and therefore any talks that Mr. 
Douglass and I might have had as to a large cylinder 
received no special attention, and made no substantial 
impression upon my memory for the reason, as I before 
stated, that it had been common talk that a larger cyl- 
inder was a means of obtaining a longer continuous 
record. . 

“ X-Q. 41. By substantial impression on your mem- 


ory you mean lasting impression on your memory, do 
you not? 


“A. Yes. 


“ X-Q. 42. Now, Mr. Easton, in your answer to 
XK-Q. 32 you stated, ‘ We had never on thie subject any 
conversation which seemed to me important previous 
to the invention of the Graphophone Grand,’ and you 
have stated in answer to X-Q. 40 that in the above you 
had in mind and meant Mr. Macdonald’s invention or 
alleged invention of the Graphophone Grand. Will 
you now please state the date of Mr. Macdonald’s in- 
vention of the Graphophone Grand, so that we may 
know what time you refer to in your answer to X-Q. 32? 

“A. I now see that I did not give the answer in 

question with the precision intended. I did not mean 
Mr. Macdonald’s invention of the Graphophone Grand. 
I meant the exhibition of the invention to Mr. Doug- 
lass and others. That date I can, if desired, fix ap- 
proximately. 


ts 
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= «-Q. 48. Please do so. 

«A, By taking some time I can give the exact date. 
pery from memory 1 should say it was in the fall 

1898. 
ue %-Q. 44. Please fix the date accurately ? 

“A. October 18, 1898. 

«x -Q. 45. In making the above answer, I notice 
that you referred to or read from a memorandum book. 
What is the full entry in the memorandum book in re- 
lation to this? Just read it. 

* * * * * * _ 

“ A. ‘Macdonald made a record on the Graphophone 
with big cylinder for the first time in my view; and it 
was tremendous. Covered it with a piece of paper and 
surprised Douglass and Babson, and they thought it 


was tremendous. Fisher sang to it.’ 
* * * * 


* * * 


“ %-Q. 73. 1 wish you to answer the question with- 
out modifying it, and I will therefore repeat it to you. 
Did he (Douglass) ever state to you orally or in writing 
that the most important thing was the making the rec- 
ord larger and that the larger the record the better, 


and don’t you remember that about September, 1897, | 


when you were in Chicago, he made statements to sub- 
stantially this effect to you. 

“A. I have no such recollection. 

“ %-Q. 74, Neither orally nor in writing, nor in the 
fall or summer of 1897, nor at any time prior to Oc- 
tober 18, 1898? 

“A, That is so.” 


Please examine the copy of your deposition in that case 


which I now hand you and state if that is not correct? 


(Counsel for Macdonald agrees that the foregoing 
quotations are correct quotations of portions of the 
deposition referred to, but objects to the question as 
immaterial and as needlessly encumbering this record. 
He also states that, without knowing the purpose coun- 
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sel for Douglass may have in view, there are many 
omissions which might affect the proper understandin, 
of the testimony of the witness as a whole, and sitisns 
out that the proper course to pursue, if it be desired to 
use this deposition, or any part of it, is to have the 
same marked for identification and introduced in eyi- 
dence.) 


(Counsel for Macdonald further states that the said 
’ deposition is still incomplete, and is waiting opportu- 
nity of counsel to complete it.) 


_ A. I believe it to be correct. 

X-Q. 169, And, at the time you gave your testimony 
above quoted in that suit, you believed it to be true? 

A. Certainly. . ' 

X-Q. 170. Mr. Douglass was asked, when he was on the 
stand, by your counsel, if he had ever filed any applications 
for patents for you or your company, or assigned them to 
you or your company, having for their subject any inven- 
tion made by Mr. Douglass, during the period of time from 
March Ist, 1898, to October 1st, 1898, that he was in the 
employ of your ¢ompany as experimentalist; and Mr. 
Douglass stated that he had not. Aside from Mr. Doug- 
lass’s invention of the polyphone, and the Graphophone 
Grand, or invention involved in this interference, and both 


- of which Mr. Douglass claims to have made prior to March 


Ist, 1898, have you or your company ever requested him to 
file any application for patent on any invention made by 
him during that period, or assign the same to your com- 
pany ? 

A. No; nor dol recall any of his works which would 
justify such an expense. 

X-Q. 171. You have stated in answer to direct quéstion 
41 that you did not understand by Mr.{Douglass’s state- 


Edward D. Easton. 215 


ment in his letter to you of November 16, 1898, referring 
to the Graphophone Grand, that he was interested in the 
machine because it was one of his suggestions, that Mr. 
Douglass claimed to be.the inventor. What did you un- 
derstand by this statement in Mr. Douglass’ letter? 

A. I thought it was one more of the very many examples 
[had seen of careless and inaccurate statements on the 
part of Mr. Douglass. He was not well educated, did not 
well understand the meaning of words, was of a highly 
sanguine temperament, and had made hundreds of times 
statements which, during the earlier years of our acquaint- 
ance, I thought to be in good faith, and yet would not bear 
eareful scrutiny, I understood this to be in that class, and 
did not fur a moment consider that it was a claim seriously 
made to the inventorship of the Graphophone Grand. 

X-Q. 172. You have stated in answer to direct question 
40, that you did not understand from Mr. Lyle’s letter of 
December 31, 1898, in which Mr. Douglass is reported to 
have said, that he, himself, had made application for a 
large type machine over a year ago—that this was an in- 
timation that Mr. Douglass claimed to have invented the 
Graphophone Grand. Now please state what you did un- 
derstand by this? 

A. I think my answer to X-Q. 171 will also fully cover 
X-Q. 172. Ido not think I can state it better again. Mr. 
Douglass made many statements along similar lines which 
as I have said, I learned it would not do to inquire too 
closely into; and this I took to be one of them. He was 
very careless in such matters. I never believed he had 
made a serious claim to the inventorship of the Grapho- 


phone Grand until my reference of the subject to our coun-, 


sel, Mr. Mauro. 


(All of the above answer except the first sentence 
thereof, is objected to as irresponsive.) 
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X-Q. 173. And this reference of the matter to your cosa. 
sel took place after your receipt of Mr. Lyle's letter to you 
dated January 11, 1899, and in whieh Mr. Lyle states thes 
Mr. Douglass took occasion to refer, to several letter 
which he had written you back in Mareh or April in which 
there were marked paragraphs in regard to the use of larger 
evlinders on machines. Is that correct ? 

A. Itis. At this point I wish to refer to my answer to 
%-Q. 172 and to the words therein, * many statements along 
similar lines.” I do not mean by this phrase that Mr. 
Douglass made many statements, or any statements, other 
than those I have expressly testified to about the Grapho- 
phone Grand. He never made any statement to me claim- 
ing that invention, except as I have testified. I mean, he 
made many careless and loose statements about his work 
and about applications for patents, or the granting of patents, 
and that I often found there had been no such applications 
and were no such patents. 


(All of the aboye answer except the first sentence, 
thereof, is objected to as wholly irresponsive to the ques 
tion.) 


c 


X-Q. 174. Are you able to recall whether or not Mr. Fisher 
was present in the room at Bridgeport, Conn., where the 
Graphophone Grand was shown on October 18, was present 
in the room at the particular time the paper was remoyed 
from the machiue and immediately following that event? 

A. I think so. 

X-Q. 175. But you are not positive about it ? 

A. I am not absolutely positive; but I believe he was 


‘present, as the paper was removed early in the exhibition. 


My impression is Mr, Fisher made a record in the presence 
of the company; and this would have necessitated the re- 
moval of the paper. 
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42. 176. It is a fact, is it not, that your companies for 
«veral nonths past have refused to sell to Mr. Douglass or 
his company blanks, records, graphophones, and other talk- 
ing machine supplies? 


(Objected to as immaterial.) 


A. It is a fact. 

X-Q. 177. It is also a fact, that during the past several 
months, you have attempted to induce the Edison or Na- 
tional Phonograph Co. also to refuse to sell or supply talking 
machine blanks to Mr. Douglass or his company ? 


(Same objection.) 


A. Certainly; they are our licensees and their interest 
in preventing infringement of our patent should be as great 
as ours. 

X-Q. 178. Please look at your letter dated June 20, 
1898, to Mr. Douglass beginning with the words, “ Mr. Mac- 
donald saw the motor in Arcola on Saturday,” and ending 
with the sentence, “I congratulate you heartily upon the 
suggestive character of your work which is sure to aid us 
substantially,” and state if it is signed by you? 

A. It is and would be a good illustration of one of the in- 
stances in which I encouraged his work and communica- 
tions. I should say that the motor in question never ma- 
terialized. 

X-Q. 179. The motor was one that Mr. Douglass had got- 
ten up? 

A. He sent it on; I do not remember that he got it up. 
It seems to me that it was brought to him by somebody else. 

X-Q. 180. Please look again at your letters to Mr. Doug- 
lass, dated October 21, 22, 26, and November 8 and 4, all 
in 1898, and to which I called your attention yesterday, and 
state if they are not all signed by you, and if they do not 
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each contain some reference to polyphone models, designs or 
constructions that Mr. Macdonald was then making ? 

A. Yes. 

X-Q. 181. In the suit which your company, the Ameri- 
can Graphophone Company, brought against Mr. Douglass, 
to compel him to assign his application for patent involved 
in this suit, you obtained a preliminary restraining order 
enjoiniug Mr. Douglass from trausferring or assigning the 
same, pending the final determination of the suit, and that 
restraining order is still in force, is it not? 


(Objected io as immaterial, irrelevant and incompe- 
tent.) . 


A. I believe so. 

X-Q. 182. Your deposition given in that suit, from por- 
tions of which copy, has been made into this record, was 
given in November, 1899, beginning November 23, was it 
not ? ‘ 

A. I believe so. 

X-Q. 183. What, if anything, are you able to recollect, 
in relation to any conversation which you had with Mr. 
Douglass in September, 1897, on your visit to Chicago at 
that time ? 

A. I neither remember the visit nor any conversation. I 
made many visits to Chicago, and during a period of sey- 
eral years always saw Mr. Douglass. 

X-Q. 184. In giving your answer to direct question 11, 
wherein you stated the exact date when you first saw a 
sound record made and reproduced on the machine known 
as the Graphophone Grand, I noticed that you referred to a 
diary, or memorandum book. Will you now produce and 
read into the record in this case, all the matter that you 
have entered there in relation to Mr. Douglass or Mr. 
Babson, or other persons present in the room at the time the 
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Exhibit First Graphophone Grand was shown, and in rela- 
tion to that exhibition ? 


A. (Reading) “ Macdonald made a record on the 
graphophone with big cylinder for the first time in my 
view and it was tremendous. Covered it with a piece 
of paper and surprised Douglass and Babson. They 
though it was tremendous. Fisher sang to it.” 


That is all. . 

X-Q. 135. Do you state under oath that you have read 
all the matter on the page of your memorandum book from 
which you did read, having relation to Mr. Douglass or 
Mr. Babson, or other parties present in that room ? 

A. I understood your question to be confined to the exhi- 
bition of the Graphophone Grand. I find on the same page 
other entries naming the parties you have specified, but not 
in relation to the said exhibition. I will read the re- 
mainder : 


“ Douglass appeared with his polyphone and later 
Babson joined him. Douglass exhibited the polyphone 
in the office and had some trouble to get it adjusted 
but finally got very good results. He and Babson 
have been to the Edison works and been taken through. 
It was claimed Edison would be there to see them, 
but he was not; and I think Douglass was somewhat 
disgusted with the visit because he seemed to be 
rather sore on Edison and anxious that Babson should 
see our factory. IT asked Douglass what about polyphone 
patents, and he said he thought he wouldn't do any- 
thing about it—as I understood, would not bother. 
Decided to go to Bridgeport with them and look further 
into their doings, &e. Invited Devine and he accepted. 
Douglass and Babson met Devine and me at Mervin’s 
downtown office, which Babson saw for the first time, and 
we went to the one o’clock train. Bought sandwiches 
for lunch. Douglass wants us to make the polyphone 
for him. He said he would sell it to us for four dollars 
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and a half, net, for the present and pay us one dolla: 
for each outfit sold to a contract dealer. I told hin 
he might pay George Lyle the royalty. Missed Mac. 
donald at the depot, but he came to the factory later. 


Meantime Phillips took Douglass and Babson and De- 
vine through,” 


Then comes the entry I read in answer to X-Q. 184; 
after which the record continues: 


“Then Douglass showed his polyphone and it worked 
very well. Macdonald made a number of suggestions 
about it. Macdonald showed his three-diaphragm ma- 
chine and it did not work well. Left on the 5.35.” 


That completes the entries of the day so far as Messrs. 
Douglass and Babson are concerned. . 

X-Q. 186. Will you let me examine the page of your 
memorandum book from which you have read ? 


(Counsel for Macdonald instructs the witness that 
the book being a private record of his ‘own affairs and 
having been referred to merely to fix a date, he is not 


called upon to show the same to opposing counsel un- ' 


less he wishes to do so.) 


, A. In a previous hearing in another case I submitted the 
page in question, which is written in shorthand, to counsel 
for Douglass, not knowing or suspecting he had any knowl- 
edge of thatart. he diary is a private record containing 
items of purely personal family history, as well as business 
notes, and I would not under any circumstances permit its 
inspection by counsel for Douglass. I therefore refuse most 
positively and finally to allow him to see it. 


(Counsel for Douglass states that he has only a very 
limited knowledge of the shorthand art and that when 
the memorandum book was shown him at the time re- 
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ferred to by the witness, when the witness's deposition 
was being taken in the title suit from which quota- 
tions have been made into this record, he only exam- 
ined it for a few moments, and barely sufficient to 
notice that the names Douglass and Babson appeared 
in several different places on the page shown, and that 
the examination then given the book was not sufficient 
to determine whether the witness has now read into 
this record correctly the matter which he has pretended 
to read, and again asks for the production of the book, to 
verify the matter on the particular page read.) 


X-Q. 187. Do you still decline to produce it for this pur- 

7 ? . . . 
Certainly ; and counsel will save time if he will re- 
frain from putting questions which I have expressly assured 
him will not be answered. o- 

%-Q. 188. When you first read in your deposition in the 


title case the entry relating to the exhibition of the Grapho- , 


phone Grand machine on October 18, 1898, you misread 
that particular entry and afterwards corrected it, after I had 
somewhat slowly deciphered the entry in your shorthand 
characters, and called your attention to the error or mistake. 
Is that not correct ? 

A. LIremember the omission of a word which was twice 
repeated. I first read the entry substantially, but not liter- 
ally. I believe the word “ tremendous” occurred twice, 
and on the first reading I only read it once. 


(The answer is objected to as irresponsive and the 
question is repeated.) 

(Objected to as incompetent ; the record can be pro- 
duced and will show what happened.) 


A. Answer repeated. 
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X-Q. 189. The fact is, that in giving that former depos. 
tion, you omitted in first reading the answer the words 
“and it was tremendous,” and that, after I called your 
attention to the error or mistake, you again correctly read 
the answer, including the previously omitted words, “ and 
it was tremendous ;” that is correct, is it not? 

A. I think so; but thereby J substantially weakened my 
own case; and you surely would not find fault with me for 
that. The mistake was against my own interest. 


(The entry in the witness’s memorandum book, 
which he read into the record in answer to X-Q. 185, 
. is objected to as incorrect and incomplete.) 


X-Q. 190. Will you please read into the record such en- 
tries in your memorandum book as you may have therein 
under the dates upon which you received Mr. Douglass’s 
letters to you, dated March 23, April 2 and April 5, 1898, 
and which have been offered in evidence as exhibits in this 
case by Mr. Douglass ? 

A. I can assure you, without making search, that those 
letters contained nothing which would be the basis of a 
diary entry. They were not important communications ; 
and they were not written with the intention of disclosing 
the invention of the Graphophone Grand, nor do they dis- 
close it. They have no bona fide purpose in this case. 


(‘The answer of the witness is objected to as wholly 
irresponsive to the question and the question is re- 
peated.) 


A. The answer is repeated. 

-X-Q. 191. Do you decline to read the entries called for? 

A. I say there are no such entries ; that the letters were 
not of sufficient importance to call for entries; and I again 
add that they have no substantial bearing upon this case. 
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That they contain nothing new or important so far as the 
reproduction of sound was concerned. 


(The answer is objected to as irresponsive and ques 
tion repeated.) 


A. I understood your question to be entries about the 
subject-matter contained in those letters. I now understand 
you to ask for any or all entries under those dates; and de- 
cline to give the information asked. 

X-Q. 192. Will you please read into the record all entries 
in your memorandum book under the dates upon which 
you received Mr. Douglass’s letters of March 28, April 2, 
and April 5, 1898, which have been offered in evidence as 
exhibits in this case, and relating to any matter mentioned 
in said letters? 

. A. Ihave no entries on the dates in question relating in 
any way to the subject-matter of this interference ; inas- 
much as I never heard or suspected or imagined of the 
claim of Mr. Douglass to the invention herein under consid- 
eration until the date to which I have testified to in this 
interference. 

x-Q. 193. Will you look at your memorandum book and 


. see whether or not it contains any such entries as inquired 


about in the previous question ? 

A. I will take the responsibility without so looking, of 
saying it does not. 

*-Q. 194. Will you produce it and let me examine it to 
ascertain the truth in this regard ? 

A. You know I will not, for I have expressly so stated. 

x-Q. 195. Will you please examine your memorandum 
book and read into the record what, if any, entries you may 
have therein in relation to any conversation you may have 
had with Leon F. Douglass in September, 1897, during 
your visit cr visits to Chicago in thatmonth and year? 
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(Counsel for Macdonald, in order to bring this per. 
formance to an end, notifies counsel for Douglass that 
the witness will not read anything whatever into the 
record from the book referred to, or answer any farther 
questions of similar import to the last with reference to 
it; and coynsel for Douglass is advised: that if he con- 
siders this refusal to be a disregard of his right of full 
examination, of which he has exercised himself to a 
most unlimited extent, there is a legal remedy which 
-he is invited to seek.) 


A. I decline. 


Re-direct examination by Mr. Mauro : 


Re-D. Q. 196. Inasmuch as the deposition given by you in 
a pending suit, and from which quotations liave been made 
by Mr. Adeock is incomplete, I will ask you to state as 


‘clearly as you can the meaning of the answers quoted in 


X-Q. 166 ? 

A. I mean to say that never at any time, or under any cir- 
cumstances before the exhibition of the Graphophone Grand 
did Mr. Douglass disclose such an invention, or anything 
like it to me; nor, for that matter, did he ever do so after 
October 18, 1898. I meant to say that after he saw and 
heard the Graphophone Grand he might have said he knew 
the machine would do it, because he had seen it do it in our 
factory in Bridgeport, or he might have said any other 
truthful thing that related to what he had seen. I wish to 
deny most expressly and emphatically that he ever dis- 
closed the invention to me as his invention; or ever pre- 
sented the matter to me at all before October 18, 1898 ; 
and to say. in view of the fact that he had been for many 
years deeply interested in and anxious to make improve- 
ments in the art, if ke had known how to make this, the 
greatest improvement from the time the art began, he would 
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have laid it before me personally and with the greatest 
earnestness wherever I might have been, even if he had had 
to travel a great distance; that he would have made it the 
only object and aim of his life until it had been fully pre- 
sented and demonstrated. His whole history indicates this. 
He presented ideas of relatively small importance in this 
earnest and enthusiastic way ; and had he made so great an 
invention he would never have let me rest until it had been 


ee Haeeees (Signed) E. D. EASTON. 


Adjourned to meet at Washington, D. C., at the office of 
Macdonald’s counsel 620 F St., 9.30 A. M., Monday, January 


29th, 1900. 
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“IN THE UNITED STATES PATENT OFFICE 
In re Interference. 
Leon F. DouGtass \ Before the Commissioner of 


against ; Patents. 
Tuomas H. Macpona.p. Interference, No. 20,090. 


Srate or New York, ' 
City and County of New York, bes: 

I, C. E. Davidson, Notary Public within and for the City 
and County of New York, State of New York, do hereby 
certify that the foregoing depositions of George W. Lyle, 
Andrew Devine, Victor H. Emerson, and Edward D. Easton 
were taken on behalf of Thos. H. Macdonald before me, at 
the offices of Philip Mauro, Esquire, No. 141 Broadway, 
New York City, on the 23d, 24th, 25th and 26th days of 
January, 1900; that the said witnesses were by me duly 
sworn before the commencement of their testimony ; that all 
of said testimony was written out by me ; that the opposing 
party, Leon F, Douglass, was represented during the taking 
of said testimony by Edmund Adcock, Esquire, his coun- 
sel ; that suid testimony was taken at the City of New York, 
as aforesaid, and was commenced on the 23d day of Janu- 
ary, 1900, was continued pursuant to adjournment on the 
other days above indicated, and was concluded on the 26th 
day of January, 1900. That each of said witnesses read 
his deposition before signing it. That I am not connected 


‘by blood or marriage with either of the parties to this inter- 


ference, nor interested directly or indirectly in the matter 
in controversy. 


[srat.] 


In testimony whereof I have hereunto set my hand and 
affixed my seal of office at the City of New York, in the 
County and State of New York, this 2d day of March, 
A. D. 1900, 

(Signed) C. E. DAVIDSON, 
Notary Public, New York County. 
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WW asntxoTox, D. C., Monday, January 29th, 1900. 
Met pursuant to adjournment at the offices of Philip 
Mauro, Esq, No. 620 F street, Washington, D. C., before 
Reeve Lewis, a notary public in and for the District of 
Columbia. 


Present: Mr. Apocx, Mr. Dovenass, and Mr. Mauro. 


SHELTON T. CAMERON. 


And thereupon Sue.ton T. CAMERON, a witness produced 
on behalf of Macdonald, being first duly sworn and cau- 
tioned to tell the truth, the whole truth, and nothing but 
the truth, deposes and says: 


Question 1. Please, state your name, age, residence and 
occupation ? 

Answer. Shelton T. Cameron; 42 years; Washington, 
D. C.; lawyer, solicitor of patents and mechanical expert. 

Q. 2. State briefly what attention you have given as an 
expert to the art of recording and reproducing sound, and 
to the mechanism and processes employed therein? 

A. Since severing iny connection with the United States 


Patent Office between three and four years ago, I have . 


_ drawn numerous applications for patents in the art of 
recording and reproducing sounds, have repeatedly testified 
as an expert witness in the courts in causes relating to or 
involving patents connected with the art of recording and 
reproducing sound, and especially in causes relating to 
patents connected with that branch of the art which con- 
sists in forming a sound record in wax or wax-like material 
through the medium of a cutting or engraving style. 
Machines of this character are now generally known as 
“ Graphophones” or “ phonographs.” I have made exten- 
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sive and careful studies of graphophone records with the 
microscope and have studied the same both with the micro. 
scope on the actual record and microphotographs taken 
from such record. 

Q. 8. Do you understand the invention set forth in 
the application of Thomas H. Macdonald involved in this 
interference, and have you or not made any particular ex- 
aminations of sound records known as “ Graphophone Grand 
Records” as distinguished from the ordinary small record 
of commerce ? 

A. Iam thoroughly familiar with the invention de- 
scribed and claimed in the application of Macdonald refer- 
red to in your question, and have made a close and careful 


study of Graphophone records known as “ Graphophone 
Grand Records.” 


Q. 4. Have you examined an exhibit known in this case, 


as “ Douglass Exhibit 1897 Sound Record,” the same being 


a record of a song composed and sung by Mr. Ford, the song 


being entitled, “I love you in the same old way ”’? 


(Objected to as incompetent and inadmissible.) 


A. I have. , 

.Q. 5. Have you as the result of such examination reached 
a conclusion as to the speed at which that record was made, 
and if so, state what your conclusion is, and state fully how 
you arrived at it? 


(Same objection.) 


A. After repeated and careful tests of the record referred 
to I will state as my opinion that the record referred to was 
made at a speed not to exceed 185 revolutions per minute. 
For the purpose of determining the rate of speed or the 
number of revolutions per minute at which the record was 


Shelton T. Cameron. 229 


made, I placed the same upon a Graphophone and operated 
the machine with a reprodncer in operative relation with 
the record, regulating the speed of the machine by the ad- 
justing screw provided for that purpose until the reproduc- 
tions reached the point where they sounded the most natural, 
This was done by allowing the record to move at a higher 
or a slower speed until I was enabled to determine by ear the 
speed at which the record was made. The Graphophone 
employed was one having a screw for propelling the repro- 
ducer along the record, the threads of the screw being cut 


‘one hundred to the inch. The slide upon which the repro- 
ducer carriage moved was divided into inches and tenths of 


inches. The machine having been adjusted so that the 
record was reproduced in the most natural tone, the machine 
was then started and the movement of the carriage timed. 
Inasmuch as the threads of the propelling screw were 
cut one hundred to the inch it will be understood that the 
time consumed by the carriage in advancing over the 
measured inch would be the time consumed by the machine 


‘in imparting one hundred revolutions to the record 


and by allowing the machine to run for one minute, 
and noting the distance over which the reproducer 
carriage was moved, I would be enabled to state 
exactly the number of revolutions of the record per 


‘minute. Having placed the record upon the machine and, 


as before stated, having adjusted it so that the tones repro- 
duced were the most natural, I started the machine and 
after it had got fully under way, I observed the distance 
which the reproducer carriage advanced in one minute and 
found it to be a very little over one inch and eight-tenths of 
an inch, which at one hundred revolutions per inch, demon- 
strates that the record made a little more that 180 revolutions 
per minute. 
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Q. 6. Have you in your possession the machine upon 
| which these tests were made, and if so, please produce it? 
A. I have and do. 


(Same objection.) 

(The machine produced by the witness is offered in 
evidence to be marked “ Macdonald’s Exhibit, Speed 
Testing Machine.”) 


(Same objection.) 


Q. 7. What is the outside diameter of the Ford record 
“ Douglass Exhibit 1897 Sound Record ”? 


(Same objection.) 


A. Two and one-eighth (24) inches, 


fl would be the surface speed of the tablet in inches and in 
meters ? 


(Same objection.) 


A. With an axial revolution of 185 per minute the sur-~ 


face speed of the tablet would be a fraction over 1,235 
inches per minute, ora fraction over 31 meters per minute. 

Q. 9. If the speed were 240 revolutions per minute what 
would be the surface speed in meters and inches? 

A. 1,602 and a fraction inches, or 40 and a fraction 
meters. 

Q. 10. Please state whether or not the Exhibit “ Douglass 
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Q. 8. Assuming that record to have been made at a speed: 
of 185 revolutions of the mandrel shaft per minute, what - 
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1897 Sound Record ” shows the characteristic features of the 
“ Graphophone Grand Record”? 


(Same objection.) 


A. It does not; the reproduced sounds are wholly lack- 
ing in those characteristics which distinguish the “Grand 
Records” from the records heretofore made un the Grapho- 
phone when the cylinders were driven at the customary low 
speed. The volume of the reproduction obtained from the 
“ Douglass 1897 Record” does not approach that obtained 
from records made by the Macdonald method and known 
as “Grand Records,” and the quality of the reproduced 
sounds on the “ Douglass 1897 Record ” is vastly inferior to 
the quality of the reproductions obtained from the “ Grand ” ; 
and the increased volume and improved quality of the re- 
produced sounds are the distinguishing results obtained 
from the “ Grand.” 


(Counsel for Macdonald offers in evidence a copy of 
the musical score of the song “I Love You in the 
Same Old Way ” by Walter H. Ford, to be marked 
“ Macdonald Exhibit Ford Song.”) 


(Objected to as incompetent and inadmissible.) 


(Without waiving the objections heretofore made, 
counsel for Douglass cross-examines subject to the 
same.) 


Cross-examination by Mr. Apcock : 


X-Q. 11. Are you the same S. T. Cameron whose name 
appears on the letter head of Mr. Mauro’s law office? 
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A. I am. = i 

X-Q. 12. Are you a partner or employee of Mr. Mauro, 
counsel for Macdonald and the American Graphophone 
Company in this case? 

A. I am not a partner of Mr. Mauro’s. I am employed by 
Mr. Mauro to give the expert testimony in this case just as 
he has employed me as an expert in numerous other cases, 
but except as Mr. Mauro sees fit to employ me and pay me 
for my services when he desires them I am not an employee 
of Mr. Mauro’s, 

X-Q. 13. You have been employed and expect to be paid 
as un expert for your testimony in this interference case ? 

A. I have been employed as an expert by Mr. Mauro in 


- this interference case and [ never knew Mr. Mauro to fail 


to pay his bills. I therefore certainly expect to be paid for 
my services. 

X-Q. 14. Did you see or examine the exhibit “ Douglass 
1897 Record ” concerning which you have testified prior to 
its being offered in evidence, or during the taking of testi- 
mony on Mr. Douglass’s behalf in Chicago, Illinois? 

A. I did not. 

<-Q. 15. Then if you have seen or examined it at all it 
was since it has been filed as an exhibit in the Patent Office 
at Washington; is that correct? 

A. It is. 

X-Q. 16. Did you receive any permission or authority 
from Mr. Douglass or his counsel to examine said “ Doug- 
lass 1897 Record ” while it was on file in the Patent Office ? 

A. I did not. 


(The deposition of this witness is further objected to 
for the reason that it now appears that if he has seen 
or examined the said “ Douglass 1897 Record” at all, 
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that it was done after said record was filed in the Pat- 
ent Office as an exhibit in this interference case, and 
that the examination was made without the consent or 
knowledge of Douglass’s counsel, and for the further 
reason that the file of Douglass’s application for a pat- 
ent of which the exhibit in question now forms a part 
is a confidential matter, and to which the public has 
no right of access, and to which no one has right of 
access excepting the parties to said interference and 
their attorneys of record.) 


Re-direct examination by Mr. Mauro: 


Re-D. Q. 17. Please state the circumstances under which 
you made the examination of the exhibit “‘ Douglass 1897 
Record ” tu which you have referred ? 


(Objected to as incompetent and inadmissible, and 
also improper re-direct.) 


A. By direction of Mr. Mauro, counsel for Macdonald in 
this interference, I called upon the Commissioner of Patents 
and stated to him that Mr. Mauro wished me to makea test 
of the record in question, and that he had expressly di- 
rected me not to do so except in the presence of the Exam- 
iner of Interferences or some one delegated by him. ‘The 
Commissioner stated that the request was a perfectly proper 
one, told me to go to the Examiner of Interferences and get 
some one to go with me when I made the tests. I called 
upon the Acting Examiner of Interferences, Mr. Chisolm, 
and asked him to either go with me himself or delegate 
some one for that purpose. Mr. Chisolm directed Assist- 
ant Examiner Orrick to go with me and Mr. Chisolm him- 
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self accompanied Mr. Orrick and me. Mr. Orrick opens) 
the box containing the exhibit, which was sealed or bout! 
up with a light twine, took out the record, and handed it to 
me for the purpose of making the tests. When the tests 
were finished I rolled the exhibit up, placed in the box, and 
handed it to Mr. Orrick to return it to the box containing 
the interference files. 
Re-D. Q. 18. Have you handled the record at all except 
in the presence of an official of the Patent Office ? 


(Same objection.) 


A. | have not handled the record except in the presence 
of some member of the Examining corps in the Interference 
Division. 

Re-D. Q. 19. Where were these tests made ? 


‘ (Same objection.) 


A. In the room known as “Mr. Emery’s room” in the 
Patent Office. 


Re-D. Q. 20. Mr. Emery is the Custodian of the Interfer- 
ence Records I believe? 


(Same objection.) 


A. He is. 


(The deposition of the witness is further objected to 
because it now finally appears that it relates to alleged 
tests or experiments made by the witness under direc- 
tion of counsel for Macdonald in the presence of the 
Assistants of the Examiner of Interferences before 
whom this case is to be tried, and without the presence 
or knowledge of counsel for Douglass; and the same 


is further objected to as wholly incompetent and inad- 
missible.) 
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(Without waiving any of the objections heretofore 
made, counsel for Douglass further cross-examines.) 


X-Q. 21. The Mr. Chisolm, to whom you referred, is 
Assistant Examiner of Interferences and the Mr. Orrick to 
whom you referred is another Assistant Examiner of Inter- 
ferences. ‘This is correct, is it not? 

A. Both of the gentlemen referred to are assistant exam- 
iners in the Interference Division, and Mr. Chisolm, Tun- 
derstand, is the Assistant Examiner in charge of the division 
when the Examiner of Interferences is absent. I desire to 
state that while Mr. Chisolm accompanied Mr. Orrick and 
myself into Mr. Emery’s room when we went in there so 
that I could make the tests, he did not remain during such 
aren 22. Mr. Orrick, however, did remain during the 
ars He did; he was present during the entire time that 
the exhibit was in my possession, or even out of the box 

ining the interference files. 
rel State what, if anything, you said during the 
entire test or tests in the presence of Mr. Orrick? , 

‘A. I don’t think it would be possible for me to state all 
that I said in Mr. Orrick’s presence, but I remember telling 
him in effect that this was an interference that was being 
quite vigorously contested and that I was compelled to 
trouble him because Mr. Mauro wished to avoid any pos- 
sible criticism in connection with the tests. I think quite 
possibly I asked him how it sounded to his ear as to 
whether it was reaching a point where it was sian a 
naturally or not, and | think there was some general ta 
as to how the Grand Records differed from the ordinary 
graphophone records, but L could not undertake to state in 
detail what it was. 
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_ X-Q. 24. What did Mr. Orrick say during this test? 

A. I remember that on one or two occasions when I was 
holding my watch in order to determine when a minute 
had passed, that Mr. Orrick had his watch out and said 
“now” or something to that effect, indicating that a minute 
had passed. He asked me if I was through when I finished 
the tests, and when the records were put in the box he 
asked me if that was all he could do for me. 

X-Q. 25. You gave Mr. Orrick to understand that one 
of the questions which you desired to ascertain by your test 
or tests was the particular speed at which this record you 
were testing was made? 

A. Yes, sir; I explained to the Commissioner, to Mr. 
Chisolm and to Mr. Orrick, that my object was to test the 
record and determine accurately at what speed it was 
made, 

X-Q. 26. And you gave them all to understand that the 
question of speed was one of the material questions in the 
case? 

A. I don’t remember that I did, unless possibly when 
explaining to Mr. Orrick the features wherein the “ Grand ” 
differed from the ordinary record. I think in that case I 
very likely explained to him that high surface speed was 
an important feature in the formation of the record. 


(The objections heretofore made are-repeated.) 


(Signed) SHELTON T. CAMERON. 


(Counsel for Macdonald offers in ‘evidence seven 
letters written by Leon F. Douglass and which has 
heretofore been marked for identification, the letters 
being dated as follows : 

July 20, 1893, 

Sept. 26th, 1893, 
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Nov. 23rd, 1896, 

March 30th, 1898, No. 1, 

March 30th, 1898, No. 2, 

July 5, 1898, and 

Noy. 12th, 1898, Es 
and the same are marked respectively “ Macdonald’s 
Exhibit Douglass Letter July 20, 1893” ; 

“ Macdonald’s Exhibit Douglass Letter Sept. 26, 


1893”; 
“ Macdonald’s Exhibit Douglass Letter Noy. 23, 
1896”; : 
“Macdonald’s Exhibit Douglass Letter March 30, 
‘ 1898, No.1”; 


“Macdonald’s Exhibit Douglass Letter March 30, 
1898, No.2”; 

“Macdonald’s Exhibit Douglass Letter July 5, 
1898” ; 

“Macdonald’s Exhibit Douglass Letter Nov. 12th, 
1898.”) 


PHILIP MAURO. 


And thereupon Pair Mauro, a witness produced on 
behalf of Macdonald, being first duly sworn, deposes and 
says as follows: 


Question 1. State your name, age, residence and occupa- 
tion ? 

Answer. Philip Mauro; age 41; residence, Washington, 
D. C.; occupation, lawyer. I may anticipate a question by 
stating that I am attorney for Macdonald and his assignee 
in this interference, am counsel in patent matters for the 
American Graphophone Company; I am and have been 
continuously for about three years a stockholder of that com- 
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pany, and am -and have been conti 
“ie a director of that — pr een 
. 2. How long have yo i 

a sees te 2 u known of the machine called th. 
A. I first heard of that machine on the 19th day of Octo- 
‘ber, 1898, I learned of its existence from Mr. E. D. Easton 
and Mr. Andrew Devine, who have testified in this case. 
My interest was excited to an unusual degree by the accounts 
they gave me of the very remarkable performances of the 
instrument, which accounts I thought at the time must be 
au exaggeration, as they seemed to surpass what I deemed 
to be the limits of the possible in this art. I heard further 
about that instrument the same evening from Mr. L. F. 
Douglass and Mr. Henry Babson in a conversation that 
occurred during dinner at the Waldorf-Astoria, and which 
was continued after dinner in Mr. Douglass’ room, where, at 
his invitation, I witnessed an exhibition of Mr. Douglass’ 
polyphone. In the course of thatconversation Mr. Douglass 
expressed great admiration at the results of the “Grapho- 
phone Grand,” which he had heard the day previously, and 
said that when he first heard it he thought it was all up 
with his polyphone, but that on further reflection he be- 
lieved the polyphone would still have a useful career in con- 
nection with the ordinary small sized records, and might 

even be applied toa large machine. 


(Objected to as incompetent, inadmissible, also be- 
cause it states conclusions, not facts, and in part as 
hearsay.) 


Q. 3. What knowledge have you, if any, of the im- 
pression which this machine made upon the minds of per- 
sons skilled in the art and others? 

A. I happened to be the means of introducing this in- 
vention to a number of persons, scientific and otherwise, in 


A= 


Phihp Maure. 239 


a public way. On or about November 23rd, 1898, an exhi- 
bition of the Graphophone Grand was made before the New 
York representatives of various newspapers and periodicals, 
some of them of a scientific character. An account of this 
exhibition was quite widely published. I have in my hand 
aclipping from “The Daily Financial News” containing 
an account of this exhibition and a report in part of the 
remarks made by me on that occasion. On December 38rd, 
1898, an exhibition was given toa large audience in the 
National Theatre in this city, at which I was present. The 
machine was exhibited by Mr. Macdonald, and the stage 
was thronged afterwards by people manifesting and express- 
ing their surprise and gratification, In the latter part of 
that same month, or early in Janaary, I casually men- 
tioned this subject to Alexander Graham Bell, who mani- 
fested the liveliest interest in the scientific aspects of the 
invention, and at his urgent solicitation I consented to pre- 
pare and read a paper on the subject ata stated meeting of 
the Washington Academy of Sciences, which body includes 
all of the prominent scientific men of this city. This 
occurred in the tecture hall of the Columbian Uni- 
versity in this city before a very full represen- 
tation of the society and friends of the members. 
Very shortly after this the Dean of the Scientifie Schools of 
of the Columbian University requested me to present the 
subject to the students of those schools and the professors, 
and I did so. Later, I think in March, 1899, at the request 
of the Franklin Institute of Philadelphia, I delivered an 
address before one of the stated mee ings of that body. I 
may state, furthermore, as a matter of my general know!l- 
edge, that the invention in question has attracted wide- 
spread attention, and been much commented upon in print. 
I have in my hand a copy of the “ Photographic Times ” 
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of April, 1899, containing a typical article on this subject, 
illustrated by micro-photographs, 


(Same objection.) 


Q. 4. In the public exhibitions to which you have re- 
ferred was Mr. Macdonald named as the inventor ? 


(Same objection.) 


A. ‘He was, in each instance. 
Q. 5. State when and how you first learned that Mr. 
Douglass claimed to have made this invention? 


(Objected to as incompetent and inadmissible and 
immaterial.) 


A. I first learned that Mr. Douglass claimed to be the in- 
ventor of the Graphophone Grand, or to have contributed 
in some manner to that invention, about the middle of Jan- 
uary, 1899. That information reached me through a letter 
written by Mr. George W. Lyle, of Chicago, dated I think 
January J1th, 1899, and which is one of the exhibits in this 
case. It came to me with the reference label which is still at- 
tached to it, and on its receipt I wrote, on January 15th, 
1899, to Mr. Taylor E. Brown, of Chicago, asking him to see 
Mr. Douglass, and inquire as to the facts upon which the 
claim was based. My understanding of the matter at that 
time, and I may say for some time later, was, not that Mr. 
Douglass claimed that he had made this invention, but that 
he thought that somesuggestions made by him while in the 
service of the American Graphophone Company contributed 
or led to the development of the invention, and that he was 
fairly entitled to some recognition in that regard. My un- 
derstanding of what Mr. Douglass desired was that the 
American Graphophone Company should inquire into the 
matter and ascertain what might be due him, and to do him ° 
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justice in the matter. As Mr. Brown has been very unjustly 
criticised for seeing Mr. Douglass on this connection, I think 
it fair to state that I regard myself as responsible for his ac- 
tion, and that from past relationsand from the information 
conveyed to me by Mr. Lyle’s letter already referred to and 
by a previous letter dated December 31st, 1898, which I 
think I also had before me at the time, I had no idea that 
there was anything antagonistic in Mr. Douglass’ attitude or 
intentions. I was greatly concerned that nothing should 
occur to delay the issue of the patent and was prepared then 
to co-operate in any fair arrangements that would avoid the 
great delay and great losses to my client which an interference 
proceeding would inevitably entail. My impressions as to 
Mr. Douglass’s attitude at that time were confirmed by the 
reply I received from Mr. Brown, which reached nie on the 
1st day of February 1899, and in which I was asked to state 
by telegraph whether Mr, Douglass would receive his due 
recognition from the American Graphophone Company. I 
both wrote and telegraphed on that day that any inventions 
which Mr. Douglass made and communicated to the Amer- 
ican Graphophone Company he would receive full credit for, 
and I muy state that it would have been a part of my duty 
to see that he did so, and I should have discharged that duty 
with the utmost satisfaction. 

I did not receive, in consequence of my efforts then, 
any evidence or information indicating that Mr. Douglass 
had, in any degree whatsoever, contributed to the invention 
‘of the Graphophone Grand, and as I learned about a month 
later that he had filed an application for patent and in- 
tended to contest the matter, I made what subsequent over- 
tures I deemed advisable, directly to his counsel. 


(The answer is objected as incompetent and inad- 
missible, especially in so far as it undertakes to state 
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conclusions, the witness’s understandi 

2 F ngs and jmpres. 
sions, and the contents or effect of written siniiiesed 
‘tions, letters or telegrams.) 


i — — Pte gee at tests which occurred in Chicago, 
‘ . . P 
cas ae ibit 1897 Record, and if so state briefly 
A. I was, on two occasions. The first on Dee. 5th 
1899, at 107 Madison street, and the second on December 
7th at the same place. On the first occasion there was no 
one present with me who could qualify as a witness in a 
matter that involved to some extent a question for experts 
on which it is of course to be dnderstood I am not testifying 
On the first occasion Mr. Douglass counted the revolutions 
of the Phonograph on which the record was reproduced, and 
ata speed which he announced as 120 revolutions per a 
ute, it was very evident that the speed was much too low 
He then put up the speed and after counting said it is — 
going at 240 revolutions per minute. I ventured to ques- 
tion this, and he counted again and offered to bet on the 
accuracy of his count, or something of that sort. The record 
was reproduced at this speed, whatever it was, and some ob- 
servations made as to the length of time the reproduction of 
the record consumed at several different speeds. I refer to this 
matter mainly because in one of Mr. Adcock’s questions it 
was assumed that this record was counted by several per- 
sons in my preseuce, and I wish to state that the only count 
made in my presence was by Mr, L. F. Douglass, and that 
his brother, Charles Douglass, who stood by morel ob- 
served what was said and done, as I did. [ ‘rain en res- 
ent at the tests on December 7th, when the countin ia 
done by Mr. Macdonald and by Mr. John W. Stucine in 
regard to which Mr. Macdonald and Mr. Devine have tee 
tified in this case. 
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«. 7. Did you prepare the paper headed “ Memorandum 
Graphophone Grand” and which has been identified by 
Mr. E. D. Easton and Mr. Andrew Devine; and if so, state 
when it was prepared and why? 


" (Objected to as incompetent, inadmissible and im- 
material.) 


A. 1 did. I had been informed by both of the gentlemen 
referred to in the question, as well as by Mr, Macdonald, of 
the exhibition of the Graphophone Grand to Mr. Douglass, 
on October 18th, 1898. Having been advised that an in- 
terference proceeding would probably be instituted I deemed 
it important or advisable, having in mind the uncertainties 
of life and the failure of memory after lapse of time, to pre- 
serve a brief outline of the statements that had been made 
to me, and this paper was written with that object. It was 
prepared on or about March Ist, 1899, and the writing 
thereon which appears over my hame was written and 
signed by me on that day. 


(Answer further objected to, being a mere statement 
of the witnesses secret intentions, thoughts or objects, 
as contradistinguished from facts, and which are ob- 
viously not evidence for any purpose.) 


(The paper identified by the witness is offered in 
evidence to be marked “ Macdonald’s Exhibit Memo- 
randum Graphophone Grand.”) 


(Objected to as improper, incompetent and inadmis- 
sible.) 


Oross-examination by Mr. Apcock : 


X-Q. 8. In giving your deposition you have put the 
questions as well as answered them ? 


The Raymo 


waster, 


—— 


ee ee ee ee a ee 


zee Philip Mauro 


A. Yes. 

X-Q. 9, In addition to your commuiecations wit), Mr 
Taylor E Brown, or Poole & Brown, to which you have 
referred to as being made by letters and télegrams, you have 
also had a number of oral communications with Mr. 
Brown over the long distance telephone during the pe- 
riod, say, from November 15, 1898, to March Ist, 1899 ? 

A. I do not recall any conversation with Mr. Brown or 
with either of the firnt over the long distance telephone 
during the period you mention, or in connection with this 
subject. I do recall that between the dates you have named 
both Mr. Poole and Mr. Brown were in Washington, at dif- 
ferent times, and that I had a conversation with each of 
them on various subjects, including the one under inquiry. 

X-Q. 10. Have you the letter, or a copy of it, which you 
state you wrote Mr. Brown on January 15th, 1899, and to 
which you have referred ? ; 

A. [have not the letter, but I suppose there’ is a copy 
of it in the press copy book of my office. I have never 
looked to see, but it ought to be there. 

X-Q. 11. Will you produce the copy for me to see? 

A. I will not. 

x-Q. 12. Why do you refuse to permit a full disclosure 
of the contents of your letter to Mr. Brown in relation to 
this matter? 

A. The correspondence, as of course you know, relates to 
the affairs of a client. I have not the letter before me and 
it is quite possible that there is nothing in it which I would 
object to showing you. ‘The letter, however, has been re- 
ferred to simply as an incident to fix a time or date and 
I shall not take the responsibility in this case, either of 
waiving the privilege of my client, or of opening the door to 
further irrelevant matters. 
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(The witness's testimony in relation to the contents 
and also as tothe particular date thereof is now further 
objected to as incompetent and inadmissible, it now 
clearly appearing that the same is not the best evidence.) 


X-Q. 13. Do you likewise refuse to produce for me to ex- 
amine the other letters and telegrams to which you referred 
as having passed between you and Mr. Brown in relation 
to this matter? 

A. I consider Mr. Brown’s report or reply to me as 
material in rebuttal of a portion of Mr. Douglass’ testimony 
and for that reason propose to examine Mr. Brown in this 
case, and also to put the said report in evidence. Having 
searched diligently in my office here and in New York for 
the original, and not having yet been able to find it, I pro- 
pose to introduce the carbon copy, which Mr, Brown retained 
in his office. As this letter of Mr. Brown’s was undated, 
(as appears from my reply thereto acknowledging his “un- 
dated ” letter), I propose also to offer in evidence my tele- 
graphic and written reply to show the date of its receipt. 


_None of these original papers are in my possession, but I, 


have what I believe to be correct copies, which you are 
welcome to see if you desire to question me about them. 

X-Q. 14. The two copies of letters which you have shown 
me are one from Mr. T. E. Brown to you, dated January 30th, 
1899, and one from you to Brown dated Feby. 1, 1899, and 
which I understand you propose to introduce in evidence on 
the taking of Mr. Brown’s deposition. Is that correct? - 

A. Yes, that is my intention. 

X-Q. 15, Haye you any prior letters or telegrams to or 
from Mr. Brown in relation to this matter, or copies of the 
same, other than the one to which you have already referred 
as being dated January 15th, 1899, and written from you to 
Brown ; and if so, will you please produce them? 
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A. The first communication of any sort between Mr. 
Brown and myself on this subject was my letter to him of 
January 15th, 1899. The reply of Mr. Brown received by 
me February 1st, 1899, and which I believe to have been 
written on January 30th, 1899, was his first communication 
to me on this subject, with the exception of a brief letter 
written and received somewhere between the two dates 
mentioned, and which merely stated that owing to his 
absence from Chicago and other causes he had been unable 
as yet to see Mr. Douglass but would do so and report tome 
at the first opportunity. 

X-Q. 16. When this matter of Douglass’ claim of inven- 
torship to the invention involved in this interference was 
first referred to you, you had submitted to you Mr. Doug- 
lass’ letters to Mr. Easton, dated March 23, April 2, and 
April 5, 1898, and which have been offered in evidence in 
this case. That is correct, is it not? 


A. No; those letters were not shown to me at that time, 


and not until some time later. My recollection is that on 
receipt of Mr. Lyle’s letter of January 11th, in which a ref- 
erence is made to a letter or letters of Douglass to Easton, I 
inquired as to what the Douglass letters contained and was 
told in a general way that there was some reference to using 
a large cylinder of the Tainter type for the purpose of 
placing more matter on a single record. My best recollec- 
tion is that I did not see the letters themselves until possi- 
bly a month or more after this. I distinctiy recollect that 
I asked to have all of Mr. Douglass’ collected for my ex- 
amination and that some little time intervened between 
the time of the request and the time the letters came to my 
hands. 

X-Q. 17. Referring to the statement in Mr. Lyle’s letter 
of December 31, 1898, to the effect that he told Mr. Doug- 
lass, at an interview referred to in that letter, substantially 
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that Mr. Easton, the American Graphophone Company, or 
some one on their-behalf, had already obtained patents on 
the Graphophone Grand in all European countries, and 
Japan, and conveying in a subsequent portion of the letter 
the impression that you had stated that such patents were 
allowed, please state whether or not it is true, that at this 
date, December 31st, 1898, such patents had been obtained, 
allowed, or even applications for them filed. 

A. I have not the records before me at this moment, but 
Iam quite certain that no foreign patents had been granted 
or issued at that date, though I am equally sure that the 
applications had been executed and probably lodged. It is 
very evident that either Mr. Lyle or his informant did not 
distinguish with precision between an application for a pat- 
ent and its grant. 

*-Q. 18. Please refer to your records and state the date 
when the first foreign application was filed? 

A. By referring to my office records I find that the 
English patent, No. 26,219, is dated December 12th, 1898, 
which would consequently be the date of the application in 
that country. Other European applications were filed at 
various dates during the month of December. 

x-Q. 19. The English patent was not granted until sev- 
eral months thereafter ? 

A. That is correct. 

<-Q. 20. The first test of the Douglass 1897 Record 
made at 107 Madison street, Dec. 5, 1899, was made at 
your request and during the cross-examination of Charles 
H. Douglass, and the second test of said record made on 
December 7th, 1899, at the same place, was also made at 
your request, and you then had Mr. Devine and Mr. Mac- 
donald present to witness the same? 

A. As I recall it, the first test resulted from a polite invi- 
tation, I think from Mr. Munday, offering me an opportu- 
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nity of hearing the record reproduced, if I desired it. I 
that sense it may be said that it was done at my request, 
The second was done at my specific request and on my 


initiative. 


X-Q. 21. Your cross-examination of Mr. Charles H. 
Douglass was adjourned or interrupted in order to make the 
test, was it not? 

A. Yes. I think the record shows that. 


Cross-examination closed. 
(Signed) PHILIP MAURO. 


(Counsel for Macdonald states that the testimony on 
his side is closed with the exception of the deposition 
of Taylor Ki. Brown, and it is agreed that such depo- 
sition shall be taken just before the first session for tes- 
timony in rebuttal that may be fixed to occur at 
Chicago.) 
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IN THE UNITED STATES PATENT OFFICE. 


Interference No. 20,090, “Recording and 


. Reproducing Sound ”. 


DouaLass \ 
MACDONALD. 


Certificate of Magistrate. 


District OF COLUMBIA, 88 : ; 


I, Reeve Lewis, Notary Public, in and for the District of 
Columbia, do hereby certify that the foregoing’ depositions 
of Shelton T. Cameron and Philip Mauro were taken on 
behalf of Thomas H. Macdonald, pursuant to agreement be- 
tween counsel, at the offices of Mr. Philip Mauro, No. 620 F 
street, city of Washington, D. C., on the 29th day of Janu- 
ary, 1900; that said witnesses were by me duly sworn be- 
fore the commencement of their testimony; that the testi- 
mony of said witnesses was reduced to typewriting by my- 
self; that the opposing party, Leon I’. Douglass, and his 
counsel, Mr. Adcock, were present during the taking of said 
testimony; that the taking of said testimony was com- 
meuced at 9.30 o'clock and concluded in the afternoon of 
the same day ; that I am not connected by blood or mar- 
triage with either of said parties, nor interested directly or 
indirectly in the matter in controversy. 

In testimony whereof I have hereunto set my hand and 
fixed my seal of office this 29th day of January, A. D. 1900. 

REEVE LEWIS, 
[SEAL. ] Notary Public, District of Columbia. 
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IN THE UNITED STATES PATENT OFFICE. 


Dove.ass 


v8. \totertorene No. 20,090, 
MACDONALD. ’ , 


Cuicaco, February 6th, 1900. 
Met pursuant to adjournment at Room 805 Marquette 
Building, before Bertha A. Price, a notary public. 
Present: Mr. Apcock and Mr. Mauro. 


TAYLOR E. BROWN, 


And thereupon ‘Tayior E. Browy, a witness produced on 
bebalf of Macdonald, being first duly sworn, deposes and 
says in answer to questions by Mr. Mauro: 


Question 1. State your name, age, residence, and occupa- 
tion ? 

Answer. Name, Taylor E. Brown ; age, forty years ; resi- 
denee, Chicago, Ill. ; occupation, attorney-at-law. 

Q. 2. Are you acquainted with Leon F. Douglass, one of 
the parties to this interference ? 

A. lam. 


Q. 3. Did you, some time ago, see Mr. Douglass to ascer- 
tain for me what claim he made in connection with an in- 
vention known as the Graphophone Grand ? 

A. I did. 

. Q. 3. What was the date of the f. st interview you had 
with’ Mr. Douglass on that subject ?— ; 

A. Monday, January 30th, 1899. 

Q. 4. How do you fix that date? : 

A. I fix it in January of last year from general recollec- 
tion. I fix it specifically on Monday, January 30th, 1899, 
first, by the fact that [ wrote a letter, or rather dictated a 
letter, to Mr. Mauro on that date on the subject of this in- 
terview, and, secondly, because that was the anniversary of 
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_e wedding day, and certain sucial matters aes 
cieatl the two interviews that [had with M re Doug uss ; 
that dav and connected the two saya os = i 
t i lictated to Mr. Alt 
letter that I refer to as having ¢ 
i made in duplicate, as is my custom, and I here produce 
; office file. 
arbon copy thereof from my 0 
‘oe fone say that I fixed the date because that — 
asked Mr.’ Mauro to reply by telegraph on Wednesday, 


- which would be two days later, and on Wednesday, Febru- 


ary Ast, I received from Mr Mauro both a letter and a tele- 
on 3 reply to my letter and which I here — 
7 that I have no doubt whatever in my mind as to this 
~~ 5. Please produce and read as part of a — ior 
rt di January 30th and the letter 
report dictated by you on 
_— dated February 1st, 1899, to which you have 
referred. . 7 
(Objected to as incompetent and inadmissible and 


improper and irregular, and also as not the best evi- — 


dence.) 


A. The letter that I dictated to Mr. Philip Mauro on 
January 30, regarding this matter, reads as follows : 


“ Ourcaco, Jany. 30, 1899. 
“Mr, Purttir Mauro, 
Washington, D. C. 
Drar SIR: a 
our recent letter respecting “8 Pp 
lems yf have to state that after several eu 
Pere 2oe succeeded in having an interview wit 
las. 
mate ene seemed under no a i 
rouc bject to him and expres 
ever when I broached the su a. 
i i ili alk and once during the 
his entire willingness to ta De ee 
i retended to be confidential. 
ave eee the idea of an enlarged record blank 


‘ 
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about two years ago. He produced letters wri 

Mr. Easton at various times in which the Coan an 
enlarged blank was mentioned by him to Mr. Easton, 
You probably have these letters or at least have access 
tothem. He claims tu have disclosed this invention 
to at least a dozen people about a year and a half ago 
at which time he claims to have made a record by 
taking an Edison mandrel (one of the original Edison 
tin foil machines) and building up upon it a record 
blank, using ordinary candle wax. This was made six 
inches in diameter and a record cut upon the blank 
produced good results. That original record he claims 
not to have in his possession but does claim to have 
other records made in a similar manner at a later pe- 
riod the dates of which he did not disclose. 

Mr. Douglass claims also that hg consulted Munday 
Evarts & Adcock, of this city, on this subject, and that 
an application for United States Patent was prepared 
by them complete and ready for his execution. Doug- 
lass is not at all friendly to Macdonald and was 
strongly tempted to file an American application and 
contest the question of invention with Macdonald. He 
seems disappointed because the American Graphophone, 


Compuny should have acquired the invention through . 


Macdonald and not through him. He said that he 
would very willingly have made the application and 
assigned it to the company had he been called upon to 
do SO. He admitted that he had considered with Mun- 
day, Kvarts & Adcock, the question of his obligation 
to assign the invention to the A. G. Co., but he did 
not tell me the result of the consultation. He did 
say that they had advised him from his documentary 
and other evidence he would certainly prevail in an 
Interference contest. I surmise, therefore, that they 
also advised him that if he did prevail, the inven- 
tion would belong to the A. G. Co., and it was for that 
reason alone that he has withheld the filing of his ap- 
plication. He told me that he had filed a number of 
applications for patent, three of them since the first of 
January upon different inventions, — 
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He talked as thevgh the question of filing the appli- 
cation was not yet settled, but simply being held in 
abeyance and it was his suggestion that he would wait 
further before doing so until I should hear from you. 
While we talked frankly, however, he seemed also ‘to 
desire to impress me with the idea that not oniy were 
his relations friendly to Mr. Easton but to the company 
as well. He cited the fact that recently Mr. Edmonds, 
Dyer’s partner, was in Chicago taking depositions and 
the people on the other side wanted him, Douglas, to 


testify and he refused. They threatened to subpoena - 
’ him and said they would compel him to testify and 


asked if he would not tell the truth when on the stand 
and he replied that, of course, he would tell the truth 
in such a way as to make his evidence favorable to and 
not against the American Graphophone Company. He 
also cited the fact that when down east on this last trip, 
the Edison people had sent for him stating that they 
had heard that he made claims to this invention and 
asked him to apply for the patent and assign it to them 
and that he refused to do so or to disclose the matter to 
them except in so far as to admit the patent should 
have been taken out by the A. G. Co., as-his invention 
and not as the invention of Macdonald. Mr. Douglass 
leaves for California on Wednesday or Thursday of this 
week.. I trust that the foregoing information will be of 
service to you although I could not pin Mr. Douglass 
down toany dates more definite than those above 
stated, nor would he say that he had a graphophone 
grand or that [ could see one. He thought the Colum- 
bia Phonograph Company might have one at their 
State street office. He did state very definitely that he 
was prepared to prove by ten or a dozen witnesses 
priority of invention unless Macdonald could carry his 
invention back beyond a year and a half. I shall be 
pleased to be of any further service to you in this or 
any other connection. 
Yours very truly, 


P. 8. Since writing the above letter Mr. Douglas has 
called at the office. He tells me that he was phoned 
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this afternoon by Munday, Evarts & Adcock to the etfecs 
that his application was completed and ready for sipna- 
ture and that he called there and informed them that 
he would not execute the application until he had heard 
from me. He said that he had told them that he had 
given me his word that the ease would not be filed un- 
til I had had an opportunity of conferring with you b 
mail and for that reason he would hold the applica- 
tion. I did not understand him to say this morning 
that the matter was in process of preparation. I rather 
inferred from what he said that the case had been pre- 
pared sometime ago. . 

T asked him what sort of a proposition he wanted me 
to make to you and he said that he did not know what 
tosay except that he wanted the credit for the invention 
and that to have this credit before the trade would be 
money in his pocket. I asked him if he meant by 
that to suggest a monetary consideration for the transfer 
of his claim to the company and he said no, not in the 
least. I pointed out tohim that if he should file an 
United States application, it would probably be im- 
possible for the company to obtain a valid patent in his 
name abroad and that it might be very much easier 
to minimize any claim of invention that he might have 
to-day. He said,‘ Well, he did not care how it was 
fixed up. He wanted the credit for the invention, 
however.’ I said, ‘ Did I understand you to say this 
morning that you did not have the original six-inch 
record still in your possession ?’, to which Douglass re- 
plied: ‘Yes. That is correct.’ ‘But I have got sey- 
eral records made before [ went to work for the com- 


pany in an experimental way, records that I made out ‘ 


at my house. I had a person who had never used a 
graphophone prior to that time sing into the machine 
and make a record for me. This was the very first 
. record that he ever made and he would be very apt to 
know it and remember it and I have other witnesses, 
five or six who would testify to my use of a record six 


whole matter to Mr. Adcock and he says there would 
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be no difficulty in my proving priority of invention 


yer Macdonald.’ 
7 Boashens this afternoon stated that he expected 


iforni y i d ask 
to California on Wednesday evening an ‘ 

plage soon I intended to report to you. I told = 
that I expected to write this evening. He then oe . 
me to write at once so that you would be ne pies : 
have the letter by Wednesday morning and = 
should ask you to reply by telegraph on Wednese ny 
what suggestion you had to make with regard = h rn 
filing of his application. He would like to settle th 


matter before he went away. 


‘ry truly, 
ial ; T. E. Brown. 


Dic. R. C. V.” 


(Counsel for Macdonald offers in evidence the docu- 
ments referred to in the last answer of the witness, to 
be identified as follows: 

Macdonald Exhibit, Brown Report, Jan. 30, es 

Macdonald Exhibit, Mauro Telegram, ng 99. 

Macdonald Exhibit, Mauro Letter, Feb. 1, ’99.) 


(Objected to as incompetent and inadmissible, also 
as copy offered is not the best evidence.) 


Q. 6. My letter of Feb. 1, acknowledges receipt of -m . 
“ undated ” letter, while the report of Jan. 30, eg . the 
top the words in pencil “Chicago, Jany. 30, ee Please 
state if you know who wrote that date and when _ 

A. I wrote this date the next day, January 31st, 899, 
the circumstances being as follows: The letter was written 
and mailed to Mr. Mauro without my seeing it. <a 
already stated that I had two interviews with Mr. Doug = 
on January 30, and this letter is written with a re 
which reters to my second interview with him. The firs 
interview was at his office in the forenoon, and after return- 


| inches in diameter at that time. I haye submitted the 
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ing from his office I immediately dictated this letter, that i 

all except the postscript. After dictating this letter I mot: 
out to luncheon with Mrs. Brown and with Mr. and Mrs 
Millard, of St. Louis, Mrs. Millard being my wife’s cousin gna 
on account of this being our anniversary date [ ‘maine’ 
out at luncheon longer than is usual, returning sometime 
after two o'clock. Between two and three o’clock Mr 
Douglass called at my office and after this second lntecviow 
with him I dictated to my stenographer the matter which 
appears as the postscript of this letter. | 

I left the office early in the afternoon and before any~ of 
my correspondence was signed, because I had arranged to 
go to the Auditorium Hotel and escort Mrs. Millard to my 
house to dinner, after which we were all going to a card 
party at my father-in-law’s, this ‘being also the anniversary 
of his wedding. 

The next morning I looked over this letter and noticing 
the stenographer had no date on this one of the two copies 
I placed it there in pencil as you now see it. 

Q. 7. According to your present recollection does or does 
not your letter of January 30th, 1899, correctly state what 
occurred at your interviews with Mr. Douglass on that date ? 


x oo to as leading, incompetent and inadmissi- 
e. 


A. It does so fur as the substance of the interviews are 
concerned. I did not in the letter, as I did in the postscript, 
undertake to state the exact language used, and I doubt if 
I can do so now. 


Recess until 1.30. 


(Answer continued.) 


‘ 
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The telegram referred to is as follows : 


« Wasuinaton, D. C., Feb. 19. 
«“PooLte & Brown, 
Chgo. 
Any invention made by Douglass in the service of 
the Company, and which he communicates to them 


he will obtain full credit for. 
. Maduro.” 


This is’ on a Postal Telegraph blank ; is in the usual 
form and contains my’ office-receiving stamp “ Received 
Feb. 1 1899. Answered by B.” The letter “ B” being in 


pencil. 
he letter of February Ist from Mr. Mauro to me, above 


referred to, reads as follows : 


“ Wasuinaton, Feb. 1, 1899. 
«“Taytor E. Brown, Esq. 
My Dear Brown: 

Your letter (undated) regarding Douglass has ‘been 
received, and contents noted with great interest. The 
matter‘is delicate and important, and it will be neces- 
sary to handle Douglass very judiciously. It is clearly 
his obligation to disclose to the Company fully any pat- 
entable invention which he may have made or per- 
fected in their service. Had he done so, he would cer- 
tainly have obtained all credit, and whatever else may 
be due him. If, however, he proceeds antagonistically, 
through attorneys of his own selection, the matter rests 
on very different footing. 

Whatever he may have intended, the references in 
his letters to a large cylinder were not understood as 
a disclosure of the ‘Graphophone Grand’ or of any 
patentable invention. Moreover, when he first heard 
that instrament he was carried off his fect with aston- 
jshment. ‘Therefore, his claim tardily put forward, of 
prior invention was a complete surprise to us. Never- 
theless, if he be in reality the inventor, it is not too 
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late to obtain his proper recognition, if he seeks it in 
the right way. 

This is the position I would take with him. 

Now for your own information, and to be carefully 
guarded from him, I doubt if Douglass, even now un- 
derstands the process whereby the new result is ob- 
tained. The size of the cylinder has nothing to do 
with it, but if that’s his idea it’s important that he 
should not be enlightened. I would be glad if you 
could secure permission to examine D.’s specification 
and inform me what it claims. This, of course, you 
could hardly do before D. returns from California. 
Meantime I will wait with interest to hear whether or 
not D. has filed his application. 

Yours very truly, 
Puimir Mauro.” 


Oross-examination by Mr. Apcock : 


X-Q. 8. You are one of the attorneys for the American 
Graphophone Company ” ; 

A. In a sense, yes. 

x-Q. 9. The American Graphophone Company is the 
assignee of the invention of Thomas H. Macdonald, which 
is involved in this interference, is it not? 


(Objected to as incompetent, and as being a matter 
of record.) 


A. While I understand that is so, I do not know it to be 
a fact. . 

X-Q. 10. You also appear as one of the attorneys of 
record for the American Graphophone Company in a cer- 
tain suit brought by it in the United States circuit court 
here at Chicago for the purpose of compelling Leon F. 
Douglass to assign to said company his application for let- 
ters patent involved in this interference, do you not? 

A. Yes. 
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%-Q. 11. You are also one of the attorneys or solicitors 
of record for the American Graphophone Company in each 
of the other suits brought by the American Graphophone 
Company against Mr. Douglass and others, are you not? 

A. Yes. 

x-Q. 12. The paper marked “Macdonald Exhibit 
Brown Report, Jan. 30, ’99” contains, as I understand it, 
your report of certain things that Mr. Douglass said to you ; 
but it does not contain any account or report of what you 
said to Mr. Douglass, with the exception of the substance 
of a few questions recited in the postscript. Is that correct? 


(Objected to as immaterial and because the letter in 
in evidence speaks for itself.) 


A. It would appear so from a perusal of the letter. 
-Q. 13. In this report you only undertook to give the 
substance of Mr. Douglass’ statements to you, with the ex- 


ception of the quoted matter in the postcript. Is that so? 


A: Yes; I so stated in my direct examination. 

x-Q. 14. And you say so now? 

A. Yes, with this qualification, namely, that I do not wish 
to be understood as testifying that this report contains every- 
thing or the substance of everything that occurred at the 
interviews referred to, but that it does contain that which I 
considered at the time I was making it as the essential and 
important features of the matter inquired of by Mr. Mauro. 

_X-Q. 15. You did not deem it important to include in 
your report what you said to Mr. Douglass? 

A. Not at all. 

X-Q. 16. And therefore, omitted that from your report? 

A. Well, I don’t know that I had any specific reason at 
the time for omitting what I may have said to Mr, Douglass 
from my report to Mr. Mauro, excepting this, 1 wanted to 
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report what Mr. Douglass had given me by way of informa- 
tion. 

'X-Q. 17. And you did not think it important to report 
what you said and did not report what you said ? 


(Objected to as immaterial and as a mere repetition.) 


A. I think I have fairly answered the question in my 
preceding answers. ; 

X-Q. 18. Do you know Mr. George W. Lyle, manager of 
the Chicago branch of the Columbia Company, the selling 
agent of the American Graphophone Company ? 

A. I do. 

X-Q. 19. About how long have you known him ? 

A. I should say about two years, 

X-Q. 20. Prior to your interview with Mr. Douglass at 
his office, and which you have testified occurred January 


30th, 1899, did you have any interview or interviews with 


Mr. George W. Lyle? 


(Objected to as immaterial and not germane to the 
direct examination.) 


A. Yes. ; 

X-Q. 21. When did you have your first interview with 
Mr. Lyle in relation to this matter of the Graphophone 
Grand invention in relation to Mr. Douglass, in connection 
therewith ? : 

A. January 16th, 1899. 

X-Q. 22. About January 16th, 1899, did you get a letter 
from Mr. Mauro in relation to this matter of Graphophone 


’ Grand and Mr. Douglass ? 


A. Yes, sir. 

X-Q. 23, Did that letter from Mr. Mauro request you to 
see Mr. Douglass ? 

A. It did. 
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X-Q. 24. Between January 15th and January 30th, 1899, 
did you receive any further letter from Mr. Mauro in rela- 
tion to the Graphophone Grand or in relation to Mr. Doug- 
lass? 


(Objected to as immaterial.) 


A. I did not. 

x-Q. 25. Any telegrams or long distance telephone com- 
munications with him ? 

A. I did not. 

«-Q. 26, Between January 15th and January 30, 1899, 
did you write to Mr. Mauro in relation to Mr. Douglass or 
in relation to the Graphophone Grand ? 


(Objected to as immaterial.) 


A. I did, 1 think twice. 

<-Q. 27. Under what dates? 

A. First, on January 16th, 1899, and once between that 
date and January 30th. Iam not quite certain, but I think 
it was the 19th. 

--Q. 28. Will you produce for me to examine copies of 
your letters to Mr. Mauro of January 16th and January 
19th, 1899, to which vou have referred ? 


(Counsel for Macdonald objects to the question as 
immaterial and also on the ground that matters can- 
not be called for the mere purpose of examination by 
the counsel and the witness is instructed that he need 

* not produce the letters.) 


A. No, sir. 7 

<X-Q. 29. Why not? You are a lawyer and you know 
that the remainder of this correspondence, of which a frag- 
ment has already been offered in evidence, is perfectly 
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proper to be produced for the purpose of use in this cross- 
examination, and also for the purpose of permitting a full 
disclosure of the whole truth. 


(Counsel for Macdonald objects to the introduction 
into this record of lectures on law and especially such 
bad law as that presented in the statement following 
the question.) 


A. I do not produce the letters referred to, first, because 
they are utterly immaterial to the matter under inquiry, 
and, secondly, because Mr. Mauro, being the senior counsel 
for the American Graphophone Company, his communica- 
tions to me upon the business of the company I regard with 
the same force and effect as confidential communications 
between counsel and client, which I would not be at liberty 
to disclose under ordinary circumstances, without the con- 
sent of the client. 

X-Q. 30. You are aware, Mr. Brown, are you not, that 
when the legal bar to a privileged communication is once 
let down that the black sheep as well as the white sheep, 
facts against the client as well as those in his favor, are per- 
mitted to pass out, and that you have been sworn to tell not 
only the truth, but the whole truth, and I now again ask 
for the production of the letters. 


(Counsel for Macdonald protests against the continu- 
ance of this frivolty and submits that the witness’ legal 
knowledge is not a subject of inquiry in this case. He 
states that the only point which this witness was called 
upon to prove was the date of his first interview with 
Mr. Douglass upon the subject of the Graphophone 
Grand, that counsel for Douglass are welcome to any 
information, letters or other documents which can pos- 
sibly have any bearing on that question of fact, and 
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that if they can show the slightest materiality in 
respect to the letters referred to they are welcome to 
them.) 


(Counsel for Dougless protesis against instructions 
being given the witness under the guise of objections, 
and counsel for Douglass further states that this witness 
on his direct examination was asked not only the date 
of the letter or report offered in evidence, but also as to 
whether the report correctly recited the matters con- 
tained in it, and that the letters called for are believed 
to be material, and neither the witness nor the other 
counsel in the case are the proper judges of the materi- 
ality of the evidence.) 


A. I decline to produce the letters. 

X-Q. 31. Will you produce the letter which you received 
from Mr. Mauro on or about January 16, 1899, in relation 
to Mr. Douglass’s inventorship of the Graphophone Grand. 

A. No. 


(Counsel for Macdonald states that he has already re- 
fused to produce this letter and he now repeats this re- 
refusal.) 


(Mr. Apcock: It now appearing that the corre- 
spondence between Mr. Mauro and Mr. Brown, hereto- 
fore offered in evidence and marked “ Macdonald Ex- 
hibit, Brown Report, Jan. 30, 1899” ; Macdonald Ex- 
hibit, Mauro Telegram, Feb. 1, 1899; and Macdonald 
Exhibit, Mauro Letter, Feb. 1, 1899,” constitute but a 
fragment of the correspondence between Mr. Mauro 
and Mr. Brown in relation to Mr. Douglass’ inven- 
torship or claim of inventorship of the Graphophone 
Grand, the Exhibits heretofore offered are objected to 
as imperfect, incomplete and incompetent and inadmis- 
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sible, and notice is hereby given that at or before the 
hearing a motion will be made to exclude said exhib- 
its and the deposition of this witness from the record, 
because of the witness’ refusal to produce the whole 
correspondence of which the exhibits offered are a frag- 
ment, and because of the instruction of Macdonald’s 
counsel heretofore given to the witness.) 


(By Mr. Munpay, counsel for Douglass ; 

Because Douglass has no other adequate remedy 
motion is now hereby made on the record to exclude 
the testimony of this witness, as well as the exhibits 
produced by him. And also for like reasons to exclude 
the entire depositions of Edward D. Easton, counsel 
for the American Graphophone Company, and also 
that of Philip Mauro, Esq., counsel for the American 
Graphophone Company ; and also for like reasons the 
deposition of George W. Lyle and Thomas H. Mac- 
donald, each and all of whom have refused to answer 
proper questions and disclose the whole truth and to 
produce letters and documents called for and which 
would aid in the disclosure of the entire truth.) 


X-Q. 32. How many times did you go to Mr. Douglass’ 
office in January, 1899, to see him ? 

A. I went twice to see him. and succeeded-only once in 
seeing him. : 

X-Q. 33. Besides going to Mr. Douglass’ office to see him 
what were the other of the “several efforts” referred to in 
your report to Mr. Mauro, in relation to interviewing Mr. 
Douglass ? 

A. One of the efforts referred to by that language in my 
report, possibly two, were telephone messages or calls that 
I made from my office to Mr. Douglass’ office, to ascertain 
if he had returned to the city. I think that the first one I 
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had in mind in writing that letter was an effort that I made 
through Mr. Lyle by telephone, inquiring of him whether he 
knew of Mr. Douglass was in the city. 

I think he replied also by telephone that he was not. I 
made one other effort by calling at Mr. Douglass’ place of 
business one day, I think about noon, and some one, I don’t 
remember who, but an employé, informed me that he was 
out of the city, and the next effort and the one in which I 
succeeded in seeing him, was on the 30th of January, as I 
stated. It is possible that I may have telephoned to Mr. 
Douglass and made an appointment with him for the next 
morning, but that is not definite in my mind now. 

X-Q. 34. In your interviews with Mr. Lyle in January, 
1899, did he report to you his interviews with Mr. Douglass, 
or any interviews that he had had with Mr. Douglass in 
relation to the Graphophone Grand ? 


(Objected to as immaterial and not germane to the 
direct examination.) 


A. I only. had one talk with Mr. Lyle in January, 1899, 


- about this matter, and in that talk he answered my ques- 


tion, but did not report to me his interviews with Mr. 
Douglass. 

x-Q. 35.. Your questions to Mr. Lyle were, however, in- 
tended to bring out what information Mr. Lyle then had in 
relation to Mr. Douglass’s claim of inventorship of the Graph- 
ophone Grand, were they not? 


(Same objection.) 


A. My talk with Mr. Lyle,on the occasion referred to 
was along the lines of my instructions contained in Mr. 
Mauro’s letter to me that I received on or about January 
16th ; but I would not undertake to say at this time what 
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occurred at that interview. I have given it nao thought j 
the meantime, except in the most general way. i 

X-Q, 36. Did Mr. Lyle tell you anything about the line 
of instructions he had received from Mr. E. D. Easton the 
president of the American Graphophone Company, in rela- 
tion to his interviews with Mr. Douglass in regard to the 
Graphophone Grand ? 

A. I do not think he did ; I recall, I think, that he read 
me a letter, either that he had received from Mr. Easton or 
that he had written to Mr, Easton on the subject, I don’t 
know which, 

x-Q. 37. Did Mr. Easton send you any instructions in 
regard to this matter of the Graphophone Grand or in re- 
gard to your interview with Mr. Douglass; or did you 
receive your sole instructions from Mr. Mauro? 


(Same objection.) 


A. I received no instructions, suggestions or communica- 
tions from Mr. Easton or any other officer or employé of the 
American Graphophone Company, or the Columbia Phono- 
graph Company relating directly or indirectly to this mat- 
ter, with the exception with the instructions already testified 
to and I received for the first time from Mr. Mauro in the 
letter that reached me on or about the 16th day of Jan- 
uary, 1899. 

X-Q. 38. Between January 15 and January 30, 1899 
were you in Chicago continuously ? 
A. Before answering that question I should like to look 


. at my office books, because at about that period I had liti- 


gation in Green Bay, Wis., and my impression is that I was 
taking some depositions there about that time. 

x-Q. 39. Just look it up, please. 

A. I was in Chicago during the month of January, 1899. 
excepting on the following days, to-wit: On the 4th inst. I 
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was in Milwaukee; on the Sth inst. T left for Washington 
and remained there until Friday, the 15th, and arrived in 
Chicago on Saturday, the Ith, 

x-Q. 40. During the entire month, excepting the days 
named ? 

A. Yes, sir, 

<-Q. 41. Mr. Douglass tells me that when you came to 
see him at his office the first time that you told him you 
had just got back from a visit to Philadelphia, where you 
had been on some business in relation to the Lewis Moto- 
cycle Company, and that you had formed a company for 
some millions of dollars, and that you had got for Lewis 
some half a million for his patents, and that you had not 
had time to straighten up your business at the office since 
getting back, or something of this nature. When did this 
motocycle matter occur ? 

A. Mr. Douglass,-if I ever mentioned the Lewis motor-ve- 
hicle matter to him, and I do not recall that I did, is entirely 


wrong as to the date. I left Chicago for New York-on the’ 


23d of February, 1899, remaining there until the first day 
of March, 1899, when I went to Philadelphia on the motor- 
vehicle business referred to. I was in Philadelphia until 
the 14th, I think, of March, or rather that I returned home 
on the 14th of March and left Chicago again on the 18th of 
March, for Philadelphia and New York on this and other 
business, and did not return to Chicago until the 17th of 
April, 1899. In February I was in Green Bay, Wis., on 
the 2d, 3d, 4th and 14th, and in April on the 25th I was 
in Milwaukee, so that with the exception of the dates which 
I have mentioned I was in Chicago during the four months. 
I could not have told Mr. Douglass anything about the 
Lewis or any other cycle company on the same day that I 
had my first interview with him at his office in regard to 


the Graphophone Grand, for the very simple reason that I . 
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know beyond any ibili 
possibility of doubt that my sai 
’ Y said first in. 
genera . me oe of January 30th 1890, acs 
‘ rn from the first of my tri itor 
vehicle business until March 14th 1899. =e 
X-Q. 42. Did you go to see Mr D 
. Douglass at hi 
= a 30th, 1899; and if so est oe 
. Yes, I think it w of Apri 
ee Ss ink it was the 22d of April, or possibly the 
X-Q. 43. When you visited Washi i 
1899, did you see Mr. Mauro? najsilecss 
A. Yes, on Monday, the 9th 
om , of January, or ibl 
Tuesday ; it was the first or second day of the weil: think. 
x-Q. 44, Did you at this time have a talk with Mr 
ae . relation to the Graphophone Grand ? 
. I did not, as before stated ; m rr i 
; my very first info 
or instructions of any kind relating to, Bila ilies oe 
ceived on my arrival at my office on Monday morning, the 


16th of Ja 
ke nuary, where I found Mr. Mauro’s letter awaiting 


X-Q 45. Did you ever make for Mr. Mauro a copy of this 


ng = ame “Macdonald’s Exhibit, Brown Report, Jan. 

A. Yes, sir. 

he 46. ees when was that made ? 

A. was the first or the second day o ion i 
Chicago of the taking of evidence acon I 
don't remember the date, but I refer to the session that d 
journed on account of the death of Mr. Devine’s wife A 
x-Q. 47. When Mr. Mauro’s deposition was bein taken 
in Washington I called for the production of the meet f 
this letter, and Mr. Mauro stated that he had eaegiigd te 
the original and had been unable to find it, but that he h id 
a copy of it, which he believed to be vorrect and which h 
produced and showed to me, and I understood that the rea 
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had been made by you. This copy Mr. Mauro showed me 
was without date. How did it happen that the date, “ Chi- 
cago, January 30, 1899,” in pencil, and which you state 
you put on the letter the following morning, January 31, 
1899, did not appear on the copy you made for Mr. Mauro? 
A. Because when Mr. Mauro asked me to make a copy of 
this letter, after having first stated, as he subsequently did to 
you in Washington, that he had mislaid the original, and 
after having asked me if I had a copy, we discussed whether 
or not the copy should be precisely as the original had been 
or as I had altered my second original or duplicate by 
placing this date upon it, and the conclusion was reached at 
the time that he had better have the copy an accurate copy 
of the letter that had been sent from my office to him. 
x-Q, 48. What do you mean in this letter of yours to 
Mr. Mauro of January 30th, 1899, by the expression “and 
once during the interview he pretended to be confidential ” ? 
A. Just what I say in the letter; he pretended to be 
confidential and he told me some matters that I think he 
should not have told me, regarding his counsel, and inas- 
much as they are not germane to the case, but were purely 


- personal and | perhaps-ought to say indisereet rather than 


harmful, I did not repeat them in my letter to Mr. Mauro, 
but simply referred to them in that general way. 

¥-Q. 49. What was the object of your second interview 
with Mr. Douglass when you went to his office in April, 
1899? ' 

A. I think I went there at that time to ask Mr. Douglass 
whether or not he would be willing to co-operate with Mr, 
Mauro in having a speedy determination of this interference 
which was then either declared or about to be declared. 

x-Q. 50. Please state what you said to him ? 

A. I can’t remember all that I said to him on that oc- 


* easion. Prior to that time I had called at your office and I 
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saw Mr, Evarts and asked him about the CA, OF the fon, 
poss] interference, and I think he told me that Mr. Aluwe 
had the application in hand, and I don't remember whethe+ 
Mr, Adcock was only out of the office or out of the city. | 
then went to Mr. Douglass and asked him, in substance, 
whether or not he would be willing to co-operate in the 
manner indicated, and he said that he would, and we talked 
the matter over a little and in the course of the conversation 
he expressed his ignorance as to the form of procedure by 
which this might be accomplished without danger to his 
cause, and he asked me what I had to suggest. I told him 
that I could not suggest anything, because it was Mr. 
Mauro’s case and he wished me to ascertain whether or not 
he, Douglass, would pursue a hanging-back policy or would, 
in fact, co-operate to try the interference on its merits as 
soon we possible. J think J stated to Mr Livecglsas thas I 
anderstood that Mr. Mauro had communicated this sugyes- 
tion or overture to Munday, Evarts & Adcock, and had re- 
ceived no reply from them, and I asked him if he would 
not see Mr, Adcock and have Mr. Adcock reply to Mr. 
Mauro. He said he would, but he also requested me to see 
Mr. Adcock, which I subsequently did. 
X-Q. 51. Did Mr. Douglass appear or pretend to be con- 
fidential at this second interview ? 
A. This was not the second interview, but at this inter- 
view to which I have referred in my last preceding answer, 


_ Ido not recall that he pretended to be specially confi- 


dential. Mr. Douglass has always treated me with coustesy 
and respect and as one gentleman should treat another, in 
the various interviews that I have had with him during 
the time he was connected with the Columbia Phonograph 
Company and since. , 

X-Q. 52. Recurring now to your first interview with Mr. 
Douglass, to which your report of January 30, 1899, applies, 
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and in which you report to Mr. Mauro that Mr. —_- 
« pretended to be confidential,” you think and wis 
a srstood as stating that Mr. Douglass’ confidence or ie 
@ ded attitude of being confidential, related and appli 
ay to some doubt he may have felt or expressed = _— 
tion to the ability of his counsel, as compared with : 1e i 
known ability of the counsel of the American me ‘ies a 
Company, and not at all to the really trivial and sai go 
tant matters in relation to the date of his invention a “a 
duction to practice, witnesses, evidence in the may o 2 
ords, sound records he had at his house, and ot . i 
portant incidents and details which your report disc 
»d from him ? 

aie en matters referred to in the latter es 
your question, and referred to ironically as trivial, Mr. 
: sliss was not only unreserved. but very frank and ap- 
ae ze ae “a eh 6 Sete Wes STS TUG The We 
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rectness of his position. He rose or partially arose from ae 
desk voluntarily, and took from some file, either on 2 near 
his desk, some letters from which he voluntarily rea : a a 
sentence or portions of sentences In which the ee arge 
diameter” were used in connection with sound —_ s. 
%-Q. 53. And so, you think, as long as you religous y 
keep to yourself all doubts or uncomplimentary remar . 
Mr. Douglass may have made in relation to his nei 
sel, you are violating none of this conlidence or — a 
confidence that you may have inspired Mr. eee W : 1, 0 
that he may have reposed in you, by iy, aot - _ 
* ean Graphophone Company and Mr. Macdonald, irot a 
their counsel, Mr. Mauro, with all matters you me 
glean from Mr, Douglass in relation to the history of his in- 
rg in the slightest degree ; for the reason, that I did 
not st Mr. Douglass under any guise of confidence, but 
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openly, and my very first question to him o i 
terview; after stating that I had come to whee ig thas 
matter to find out something, and after he had asked in 
* What do you want to know,” was “ When did you make 
this invention; when did you apply for a patent, or 
have you applied and have you applied for foreign ‘nate 
ents?” Those three questions I think were put to him, if 
not in that order, yet right together, and Mr. Douglass ne 
swered them all and did most of the talking. 

x-Q. 54, I suppose, of course, in simple fairness, at the 
time you got Mr. Douglass to disclose to you his dates you 
took occasion to tell him what Mr. Macdonald’s dates were? 

A. You suppose wrong. 

, xQ, 55. Now please state what you said to Mr. Douglass 
at your interviews with him or any of them, in relation to 
getting sae to confide his patent application matters to you 
or in relation to employin irm i 
eee ploying a or your firm in patent ap- 


(Counsel for Macdonald objects to the continuation 
of this line of cross-examination as not having the re- 
motest bearing upon the issue.) 


A. I never at any time, nor so far as I know has any mem- 
ber or employé of my firm, directly or indirectly, spoken to 
Mr. Douglass, or to any person associated with him in busi- 
ness, upon the subject of bringing to my office, or havin 
done in my office any work of any character relating to "hi 
ventions for letters patent. I believe Mr. Douglass on one 
occasion, long subsequent to the times now being inquired 
of, asked the opihion of one of my law clerks of the ability of 
the solicitors he was then employing ; but this is mere eee. 
say. It is the nearest approach to anything that might be 
included in your question that I can recall at this time. 

I might say, by way of information, to counsel on both 
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sides of this interference, that at the time I went to see Mr. 
Douglass and spoke to him for the first time concerning the 
invention in interference, I did not know, nor had I any 
reason to believe or suspect that Mr. Douglass had or enter- 
tained any attitude antagonistic to his former employer or 
any of the officers or members thereof, and knowing, with- 
out having seen the contract, that he had sustained contract 
relations with the American Graphophone Company to turn 
over inventions that he should make while in the employ 
of that Company, I went to him openly and frankly, as the 
representative of that Company to find out what were the 
facts concerning this claim of invention which the Company 
learned he had put forth, and which its counsel Mr. Mauro, 
instructed me to investigate ; and it was only in the course 
of that interview after he had told me that he had an ap- 
plication for patent prepared or in course of preparation in 
the office of Munday, Evarts & Adcock, that IT was forced 
to assume that he was not as friendly as he had formerly 
been, and told him frankly that I wanted to get at such in- 
formation as he felt at liberty to give me, and to this he 
replied in substance that he had no objection to telling me 
whatever I wanted to know about, although as a matter of 
fact from that time on, in the course of that particular in- 
terview, he became no more specific than he had been 
before, so far as exact dates were concerned. 


(All of the above answer, except the first sentence 
thereof, is objected to as wholly irresponsive to the 
question.) 


Adjournment is here taken until 10 A. M. Wednesday, 
February 7th, 1900. 
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Wepnespay, February 7th, 1900—ten o’clock A. M. 
Met pursuant to adjournment. Present as before. 


Cross-examination by Mr. Apcock continued. 


X-Q. 56. The agreement referred to in your irrespon- 
sive addendum to your last answer is the agreement be- 
tween the American Graphophone Company and. Mr. 
Douglass in relation to Mr. Douglass’ employment as ex- 


perimentalist from March Ist, 1898, to October Ist, 1898, 


and obligating him to assign what inventions he might 
make during this period, is it not? 

A. As stated in my last answer, I have never seen the 
contract referred to, but I understand there was a contract 
containing some such general provisions as you have men- 
tioned, and it was to that contract that I referred. 

x-Q. 57. How many interviews altogether did you have 
with Mr. Douglass from say November 15th, 1898, to April 
30, 1899, and please state when and where the same took 
place? — 

A. I do not remember at this time to have had any 
interviews with Mr. Douglass between November 15th, 1898, 
and January 30, 1899, on any subject. Ido not even re- 
call seeing him during that period. Between January 30th, 
1899, and April 30th I had four personal interviews with 
him in addition to talking with him once over the tele- 
phone. 

The first interview, as 1 previously said, was at Mr. 
Douglass’ ‘place of business, 107 Madison street, in the 
forenoon of January 30th, 1899, and lasted probably half 
an hour, at any rate not to exceed that.time. 

The second interview was on the afternoon of January 
30th, 1899, between two and three o’clock, when Mr. Doug- 
lass surprised me by calling at my office. This interview 
did not last very long, probably not over five minutes, 2s 
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Mr. Douglass was not even seated during the time he was 
there. 

The third interview occurred on Wednesday, February 
Ist, 1899, and I do not recall at this moment whether that 
was over the telephone or not. It was at this third inter- 
view that I either showed or read to Mr. Douglass Mr. 
Mauro’s telegram of February Ist, that has been offered in 
evidence. | think I did go to Mr. Douglass’ office on this 
occasion, but I am not certain. 

I remember telegraphing to Mr. Douglass about the 19th 
or 20th of April, 1899, for the purpose of seeing him and I 
think we made an appointment. Possibly I simply tele- 
phoned his office saying I would like to see him at a certain 
time. Atany rate I went to his office at the time mentioned 
and failed to see him, and went again at noon the next day, 
I think, and failed to see him, and finally did see him on 
the 22d of April, 1899, as I have previously testified. 

Since I have been giving this answer, it comes to my 
mind that Mr. Douglass came to my office the second time, 
this being, I think, on the 1st of February, 1899. 

<-Q. 58. State where in Mr. Douglass’ office your inter- 
view of January 30, 1899, with him took place. 

A. When I entered the office by the door near the eleva- 
tor, I turned south and walked toward the front of the store. 
Mr. Douglass at that time was either telephoning or stand- 
ing near a desk at the west side of the store or office, per 
ten or fifteen feet from the window, and he nodded to me 
and in a moment or two came forward and shook hands 
with me and then we at once proceeded to his desk, where 
he offered me a chair. This desk is located in the front of 
the office, facing the office so that when Mr. Douglass was 
seated at his desk his back was at or almost at the front 
wall, and I was seated in a chairat his left and close to him. 

-Q. 59. Before you went to see Douglass on January 
30, 1899, you had already been informed, either by Mr, 
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Mauro or by Mr. Lyle or others, that Mr. Douglass had 
written certain letters to Mr. Easton during the period of 
his employment as experimentalist, referring to the use of a 
large or six-inch diameter cylinder and containing state- 
ments to the effect that the larger the cylinder the better 
the record, had you not? , 

A. No. The very first intimation that I had of any such 
statements or letters came from Mr, Douglass himself on the 
occasion of January 30, 1899, when, as I have stated, he read 
to me sentences or parts of sentences from letters or copies 
of letters. 

x-Q. 60, At the time you went to see Mr. Douglass Jan- 
uary 30, 1899, had you been informed directly or indirectly 
by Mr. Mauro or his client that Mr. Douglass had written a 
letter to Mr. Easton under date of November 16th, 1898, 
stating that the Graphophone Grand was one of his, Doug- 
lass’, suggestions? 

A. No, sir. ; 

x-Q. 61. At the time of your visit to Mr. Douglass on 
January 30, 1899, had you been informed directly or in- 
directly that your client, the American Graphophone Com- 
pany, had through Mr. Lyle informed Mr. Douglass that 
the American Graphophone Company, or Mr. Easton, or 
some one else on their behalf, had already obtained patents 
on the Graphophone Grand in all European countries and 
Japan? 

A. No, sir. 

x-Q. 62. At the time of your visit to Mr. Douglass had 
you been in any way informed that Mr. Lyle had reported 
to Mr. Easton by letter, that Mr. Douglass had told him, 
Lyle, that he, Douglass, had filed an application on a large 
cylinder machine more than a year before? 

A. No, sir. 

x-Q. 63. You were then left largely in the dark both as 

‘to the facts in relation to the history of Mr. Douglass’ in- 
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yention and also in regard to what information the Ameri- 
can Graphophone Company and Mr. Easton had already 
collected through Mr. Lyle and other sources in regard to 
the history of Mr. Douglass’ invention, were you ? 

A. I was; my only information on this subject prior to 
this interview with Douglass on January 30th was in the 
letter which J recéived from Mr. Mauro on the 16th of Jan- 
uary, I believe was dated the 13th, and from the short talk 


over the telephone with Mr. Lyle, which I shad with him 


n the receipt of that letter. 

We -Q. G4. And that letter which you had received from Mr. 
Mauro gave you the impression or left you to infer that if 
Mr. Douglass had made this invention of the. Graphophone 
Grand at all, that he had made it during the period of his 
employment as experimentalist for the American Grapho- 
phone Company, and while he was under obligations to as- 
sign it, and that consequeutly it was perfectly proper for you 
to go to Mr. Douglass and inquire when during his employ- 
ment he made the invention and other facts in regard to it, 
Is that correct ? 

A. I can’t say that that impression came to me solely or 
entirely from the sources that you have mentioned in the 
question, but I do say that whatever information or infer- 
ence I had at that time on that-subject was confirmed by Mr. 
Douglass’ admissions to me and his voluntary statements, to 
which I referred in my report. Among others when he ad- 
mitted that he had discussed this very question with you 
as his attorney. 


(All of the above answer is objected to as wholly ot 
responsive to the question, excepting the words “ I can t 
say that the impression came to me solely or entirely 
from the sources which you have mentioned in the 
question.”) 

‘ 
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-Q. 65. Prior to your meeting Mr. Douglass January 
30th, 1899, you had no idea that he had made or claimed 
to have made the invention involved in this interference, 
prior to his entering the employ of the Graphophone Com- 
pany as an experimentalist, did you ? 

A. All I knew at that time was that he claimed to have 
made the invention of the Graphophone Grand, when I did 
not know. ‘That was one of the things I wanted to find out 
from him, 

X-Q. 66. But you knew as a lawyer that if he had made 
the invention prior to his entering the employment of the 
American Graphophone Company experimentally that it 
would be his own and not that of the company, would it 
not? 

A. I have repeatedly said that I did not know the date 
of the contract or its contents and consequently when I went 
to Mr. Douglass on this occasion I did not have presented 
to my mind, nor did I consider the law question that you 
have now put to me. I may add I do not know now the 
date of this contract. 

X-Q. 67. Your client and your client’s senior counsel in 
this case, Mr. Mauro, left you in the dark on this point also, 
did they, when you received your instructions to go and 
ascertain Mr. Douglass’ dates ? 

A. They gave me such instructions as they thought nec- 
essary for me to have, and I acted upon them. 

x-Q. 68. If they had told you that Mr. Douglass’ contract 
or agreement of employment as experimentalist with the 
American Graphophone Company began March Ist, 1898, 
and that they had already gathered information through 

their detective Lyle that Mr. Douglass had made the inven- 
tion or claimed to have made the invention prior to the be- 
ginning of his employment as experimentalist, you as a 
reputable lawyer would have certainly refused to go and see 
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Mr. Douglass and get from him, prior to the filing of = 
preliminary statements in the interference, Mr. Douglass 


dates, would you not? 


(The question is objected to as immaterial, the wit- 
ness’ code of professional ethics not being under in- 
quiry in this case ; and the slur upon Mr. Lyle is 
objected to as uncalled for, and wholly out of place 2 
the examination of another witness during Mr. Lyle’s 


absence.) 


(Mr. Apcock: I would amend the question by 
inserting “ temporarily acting” before “ detective. ) 


A. Not necessarily. It is a very common thing for in- 
yentors to be jealous of their claims of invention and to it 
an inquiry on foot the moment they hear of other riva 
ee Up to January 30, 1899, your relations to Mr. 
Douglass had been very friendly, had they pot? 

testified. 

nea Afer receiving Mr. Mauro’s letter, dated oer 
ruary 1, 1899, what, if-anything, did you do to follow out 
Mr. Mauro’s instructions to secure permission to are 
Douglass’ specification and inform Mr. Mauro of what . 
claimed, and concerning the doing of which he cautione 


you as follows: “ This of course you could hardly do before 


: itt 
be returns from California ” ? 


A. Isaw Mr. Douglass and I saw his attorney, 
this subject. . 
orn 71. When did you see Mr. Douglass and when did 
you see Mr. Adcock ? 
A. I saw Mr. Doug 
asked him if I could see his claims an 
would co-operate in expediting the interfe 


Mr. Adcock, 


lass on the 22d of April, 1899, and 
d also asked him if be 
rence which either 
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had been or was about to be declared, and he referred me 
to you, expressing his willingness to do every 
could be done to expedite a hearing. 

Ido not recall the exact date of my call upon you at 
your office in relation to this matter; We talked over the 
exchanging of copies of preliminary sworn statements in ad- 
vance of the date which’ might be set for an interference 
proceeding, among other things, the result of my interview 
with you being an assertion on your part of a complete want 
of confidence in the integrity of Mr. Euston, shared by your 
client; in this connection you mentioned a Mr. Dickenson, 
and declined to enter into any arrangement on the lines I 
had suggested. You did state that these parties ought to 
get together and that Mr. Easton ought to make a proposi- 


tion, And ! reported the substance of this interview with 
you to Mr. Mauro. 


(Ali of the above answer excepting the dates called 
for by the question is objected to as irresponsive.) 


X-Q. 72, You had your interview with Mr. Douglass 
first and then you had your interview with me. Is that 
correct ? 

A. I first saw Mr. Evarts, as I testified yesterday, and he 
told me you were either out of the city or out of the office, 
and chat you had charge of the case ; then I saw Mr. Doug- 
lass and afterwards saw you. 

X-Q. 73. Do you mean to state, Mr. Brown, that at your 
interview with me you made any request of me that I 
should show you Mr. Douglass’ specification or claims of 
his application involved in this interference ? 

A. I mean to say that I requested you to state whether 
or not you would enter into a stipulation with Mr. Mauro 


‘that would involve an exchange of sworn preliminary state- 


ments in advance of the time set for the filing of the same 


thing that 


- 
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nd an exchange of the claims of the 
Re tape and Macdonald, aud an agree- 
ment to expedite a hearing, and you replied, in ag 5S 
that you were willing enough to expedite the a _ 
you did not believe the Patent Office practice eur ag 
tion any such stipulation or arrangement, and as : Ae 
I knew just what Mr. Mauro wanted, and to sigs — 
generally that I did not know the details, bas = ~ 
the three points that he wanted covered, and it -~ _ i 
that you expressed the opinion that you did, w rich jae 
viously referred to, and I am therefore very: ate . a 
haven't the slightest doubt in my mind, that I ‘ as ue 
on that occasion to make an arrangement whereby we cou 
claims. 
a you now refer to is the matter ne si 
Mauro’s letter to us, dated after his letter to you of “ie — 
1, 1899, in which letter of Mr, Mauro to us - “ 
a suggestion or proposal about exchanging: pre = “el 
statements and dates for the purpose of expediting «i oe 
terference, and which letter I think we did not answer ; - 
what I have been inquiring of you about is another ms 
entirely, namely, what, ifanything, you did to carry ou : ‘ 
Mauro’s instructions about getting permission to — : 
Douglass’ specification, as given to you in Mr. oe 
letter of February 1, 1899. Now I wish you to state w ar . 
-or not prior to the talk you had about exchanging pre is 
inary statements or dates and what that would arene? 
involve in an exchange of copies of ee “ = 
any request to me in obedience to Mr. Mauro’s etter o -. 
structions of February 1, 1899, for permission to see Mr. 
Douglass’ specification or claims? 


, but I do not now recall it. 
A. I may have done so Savion GROWS. 
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. Mr. Mauro: 

Since arriving in Chicago I find a mistake in my 
deposition and which, though it may not be of any im- 
portance, I desire to correct, and to be considered under 
oath for that purpose. In testifying in Washington 
from recollection I stated that my first letter to Mr. 
Brown relating to Mr. Douglass and the Graphophone 
Grand was written on January 15th, 1899. On seeing 
the letter here in Mr. Brown’s files I find that it was 
dated January 13th, 1899, 

I also referred in answer to a cross-question to the re- 
ceipt from Mr. Brown of one short letter between the 
date of my letter and the date of his letter of January 
30, (reporting his first interview with Mr, Douglass) 
and giving reasons why he had not been able to see 
him. From Mr. Brown’s files, to which I have had ac- 
cess yesterday, it appears that there were two letters in 

this period instead of one, and while I have recollection 
of only one I have no doubt I received them both. 
PHILIP MAURO, 


Testimony on behalf of Macdonald is closed. 
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IN THE UNITED STATES PATENT OFFICE. 


calahiat Siaiaaaail \ Interference No. 20,090. 


v. 
Tuomas H. MAcDONALD. 


STATE OF Intinors, \ss 
County of Cook, 


I, Bertha A. Price, a Notary Public within and for the 
County of Cook, and State of Illinois, do hereby certify . 
that the foregoing deposition of Taylor E. Brown 
was taken on behalf of the defendant, Thomas H. 
Macdonald, by agreement (notice ‘being waived) be- 
fore me, at room No. 805 Marquette Building, in the 
City of Chicago, in said County, on the 6th and 7th days 
of February, 1900; that said witness was by me duly 
sworn before the commencement of his testimony ; that the 
testimony of said witness was written out by myself ; that 
opposing party, Mr. Leou F. Douglass, and his attorneys, 
John W. Munday and Edmund Adcock, were present during 
the taking of said testimony ; that said testimony was taken 
at said room No. 805 Marquette Building, Chicago, Ill., and 
was commenced at eleven o’clock on the 6th day of February, 
1900, and was contiuued pursuant to adjournment on the 
7th day of February, 1900, and was concluded on the 7th 
of said month; that I am not connected by blood or mar- 
riage with either of said parties or interested directly or in- 
directly in the matter in controversy. 

In testimony whereof I have hereunto set my hand and 
affixed my seal of office at Chicago, in said County, this 8th 


day of February, 1900. 
“Terat.] (Signed) BERTHA A. PRICE. 
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Edward E. Easton, Wm. E. Bond, Wm. Herbert Smith, 
President and Gen’l Manager. Vice-President. Treasurer. 


Directors : 
Edward D. Easton. 
Chas. 8. Tainter. American Graphophone Company, 


John J. Phelps. 
R. O. Holtzman. Factory: Bridgeport, Conn. 


W. bE. Bond. 
Andrew Devine. Principal Office : 
No, 919 Pennsylvania Avenue, 


R. I. Cromelin. 
Wm. Herbert Smith, Washington, D. C. 


Frank Dorian. 
’. H. Macdonald, Manager. 


Brivarrort, Conn., January 7, 1897. 


Mr. E. D. Easton, President 
American Graphophone Co., 
1157 Broadway, New York. 


Dear Sir :- 
Referring to the matter of special machine and cylin- 


ders for two-hour run: 

I have gone over the matter as carefully as possible in 
the short time at my disposal, and I am of the opinion that 
a machine can be built that will run at least two and one 
half hours on one cylinder. 

I should prefer to follow somewhat the outline of the 
phonograph body in the main machine, with however the 
concealed screw feed, as on the Graphophone. 

The cylinder would be four and one half (4) inches in 
diameter, by thirteen (13) inches in length. The feed 
‘would be two hundred (200) per inch on the cylinder. 
The cylinder would weigh about two and one half (24) 


pounds, and 


we could make them in quantities for about 


~~ 
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45f each. Our material is worth about 12 per pound in 
the prepared state, therefore the material woud be worth 
about 30% per cylinder. Iam of the opinion that we could 
make them at a fair profit for 15¢ over the cost of material. 
There may be some difficulty in casting a perfect cylinder 
as large as this, but I think not. 

We would use the large tandem motor, the nine-spring 
motor, that is now in my office as the type of motor for the 
machine. 

I would provide the main machine with an end gate, 
similar to the phonograph. 


The whole when assembled would weigh about 100 . 


ounds without a cabinet, possibly 115 pounds complete. 

tis probable that this weight would be easily reducible 
when the model had been gone over carefully, and a proper 
distribution of weights made, but the model would weigh 
about as I have given. 

I would prefer to make the recorder and reproducer in 
the form of a spectacle, provided both were wanted on one 
machine. 

The recorder point would be cupped, and about 23/1000 
of an inch in diameter. The reproducer would be about 
19/1000 of an inch in diameter. 

My calculations for arriving at the size of the cylinder, 
the only practical problem in the question, were roughly as 
follows : 

I have found by experiment that I can make a fair record 
on a surface speed of the cylinder of about 250 inches per 
minute, or a revolution of the present cylinder of 35 per 
minute. Assuming a diameter of 4} inches, then, we would 
have the circumference a little over 14 inches, Assuming 
then 250 revolutions, or threads, to the inch, this would 
make a working track of 14x200, or 2800 inches of track on 
oue inch of cylinder length. As we use this at the rate of 
250 inches per minute, it would require 11 minutes to use 


one inch of the cylinder surface, and as the cylinder is 13 . 


inches long the entire capacity would be 11x14, or 154 min- 
utes, or two hours and thirty-four minutes. 
I estimate that it would cost us about $750.00 to build 
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1 i i ting it. 
d prepare for making @ cylinder for tes 
ema ay considerable wort in preparing me ne 
i ld involve molds, re ; : 
nga Cee tes In the main machine 
tus, paring device, ete, 40 
nied aE be Aces patterns to be made, and off —_ a 
work would of necessity be done by hand at the rate of 60. 
per hour, actual outlay. 


rs. Leman could be persuad : 
ae t idokeae could give him a 380 minute record on the 


present form of the Type B machine. I hardly think it 


be possible to go over that, however. ; 
woe ae probably take six weeks to two months to prop- 


herein specified. 
‘ly make and test the apparatus 
TH aplicating machines, under * pean ot pea be 
i i vere, W 
to work on the cylinders mentiones 4 Fie Soe 
i y : 1ought, however, 
ty. This I have not given mue 
“tT am hardly prepared to say the cost of same at present 


time. 


ed to use a shorter cylin- 


ly yours, ‘ 
Yereene 'p. H. MacponaLp, 


Manager Factory. 
In the U.S. Patent Office. 


a} 
mE \ Intf, No. 20,090. 


v8. 
Thomas H. Macdonald. : 
ibi _ 7, 1897. 
“ Macdonald Exhibit, Macdonald Letter of i a 


Jan. 25, 1900. ae 


Columbia Phonograph Company Gen’l. 
Sole Sales em “a? the 

i hophone Company. 

re ore Vous Distance Telephone. 
D. Easton, President, 
ee 211 State Street, 
; Curcaco, IELs., 

George W. Lyle, Manager. November 12, 1898. 
My prar Epwarp :— 


Iam in receipt of your letter under date of November 


ee 
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9th, referring to the Polyphone attachment on*the Phono- 
graph, also the new “ Jumbo” machine. 

In connection with the first matter would state that I saw 
Mr. Douglass and gave him to understand as distinctly as 
I could, your feelings in regard to the Polyphone being used 
in connection with the Phonograph, and he seemed to be a 
little cut up about it, asking me to write you and state that 
it was: not his intention to put the attachment out on the 
Phonograph, but he was simply using a few on actual or- 
ders they had, for which the money either had to be re- 
funded or they to make delivery of something. 


Coming next to the “Jumbo” machine, he stated that ; 


before he could see his way clear to purchase one or more 
of them at the price mentioned, he would want to know how 
long the price of $250. would be guaranteed, and also what 
the possibilities in regard to output were, so that he could 
have some idea of how loug he could have anything like a 
corner on them. 

In this connection I feel as though I ought to register a 
wee bit of a “kick” to think that here is a new machine 
manufactured by our Company and actually on the market— 
orders being taken for it, and yet I never had even the slight- 
est intimation that we were going to have a machine of the 
kind, and today, to save my life, could not give a customer 
the slightest idea in connection with it. Further than this, 
one of our customers informed me today that the $500,000 
worth of Debenture Bonds which are to be issued, were 
going to be used by the Company in starting retail offices 
in all the cities of any size, in the United States. In other 
words, that the Company purposes marketing their own 
goods. Is there anything in this ramour? 

Acting under the authority of your telegram in reference 
to Wheeler and Minneapolis, would state that Mr. Wheeler 
is starting for Minneapolis tonight, receiving a stated salary 
of $22.50 per week, out of which he pays his own living 
éxpenses, he to secure Office Room, Help, and other matters 
as per our letter of recent date, total expense including sal- 
ary, not to exceed $50.00 per week, and we certainly trust 
that he can make this a paying venture for us for some 
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e on the ground, and establish 


ith best wishes, believe me 
i oaaeas Very sincerely yours, 


Gito. 
_ D. Easton, Esq., _ 
3 New York City. 


U. S. Patent Office, 
; lass : 
a Vu No. 20,090. 


08. 
Thomes H. Macdonald 
“Macdonald’s Ex. Lyle Letter of Nov. 12, yar 6 
Jan. 23, 1900. : : . 


Columbia Phonograph Company Gen’l. 
Sole Sales Aa a the 
American Graphophone Company. 
Edward D. Easton, President. ‘ Long Distance Telephone. 


211 State Street, 
George W. Lyle, Manager. See rx 


November 16, 1898. 


fy prAR EpwARD :— ; 
’ Ff have seen Douglass today, and he does not seem to en 


thuse as much as I thought he would in connection with 


the new Graphophone “ Grand.” He hesitates over the 


i i machines there will be 
question of not knowing how many mac ae aly Le 


“age ‘kai 
how long the price will be main | : 
coe 2 stated that he had sueceeded in making an 


attachment for the Folypnene to im — bet! a ae 
ioht, which he thought we 0 
Sey Hs | thusiastic on the subject, and 
bill exactly. He is very en Q ‘i a 
i : from fifty to one hun 
he thinks he can send out y ti as 
Takis at once, and that he has ne —_ signees 
is , be 1 that his orders w 
wants. I trust this may be so, anc : geo 
i i os: for I feel certain tha 
in to come in for Graphophones ; el cert 
me been using more phonographs than we realize. 


37 
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_ and blauks exclusively from us, 


78. 
Thomas H, M acdonald 


chine Company in this Cj 
s City, wh i 
for the Purpose of determin mY tapered _ 


of speed at which a certain sound record tap naible the rate 
dence on behalf of 
Douglass v. Macdonald had’ be 
resent were Mr. Mauro, ¢ 
day and Mr, Adcock coun 
Smith of The Columbia P 


oy Exhibits, 


fam trying him hard on the subject of b 


uyi 
and if I mak Pe Ba 


will report at once, ® any progress 


Yours very truly, 


Gro. W. Ly.ez, 
E. D. Easton, Esq., Per M. C. Gaston, 


New York City. 
U.S. Patent Office 


Leon F. Douglass 
bint No. 20,090, 


“McDonald Ex, Lyle Letter of Noy, 16, 1898,” 
Jan. 23, 1900, . 


U8. 

Thomas H. Macdonald 
E. D. 
N. P, 


Mr. Devine's Mem. 


In th 3 i 
aces 18 — coh 1e U.S. Patent Office 


Intf. No, 20,090. 


“ Macdonald Ex, Devine Memorandum Dec. 10, 1899.” 


Jan. 23, 1900. ag 


Se aa Hotel a 
reslin & Southgate 
R. H. Southgate, Manager, 


Curcaao, Dee. 10, 1899. 


On the 7th instant I Was in the office of The Talking Mi 
‘a- 


sound record introduced in eyj 
Mr. Douglass in the Interference és oF 
en made. Other gentlem 
ounsel for Macdonald, Mr, Malis 
sel for Douglass, Mr. Babson, Mr. 


honograph Co., Mr. L. F. Douglass 
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and Mr. Macdonald. The test was made on a Phonograph. 
Mr. Douglass and Mr. Macdonald regulated the speed of the 
machine, Mr. Douglass first, Mr. Macdonald later. While 
Mr. Macdonald was increasing the speed gradually he asked 
Mr. Douglass what kind of voice the reputed singer of the 
song “I Love You in the same Old Way,” had. Mr. Doug- 
lass replied that he thought it was a high tenor. When 
what seemed the proper speed was reached the song was re- 

roduced. The revolutions of the mandrel were counted by 

r. Munday and Mr. Macdonald. Mr. Munday stated 
the number as “ thirty revolutions in ten seconds ”—180 per 
minute. Mr. Macdonald, who used a stop watch, stated the 
number as 172 per minute. The record impressed me as 
& poor one—not at all equal in quality or loudness to an 
ordinary record of the same song taken from the stock of The 
Columbia Phonograph Company in Chicago. 

ANDREW DEVINE. 


Columbia Phonograph Company Gen’l. 
Sole Sales Agent for the 
American Graphophone Company. 
Edward D. Easton, President. Long Distance Telephone. 
George W. Lyle, Manager. 211 State Street, 
Curcaco, Its. 
December 31, 1898. 


My pear Epwarp :— 

Upon receipt of your favor this morning I called on Mr. 
Douglass and had quite an interview with him, during 
which I casaally mentioned the fact that we had taken out 
patents in all the European countries, as well as in Japan, 
covering the large type of machine ; and for the first time 
since I have talked these matters over with him, I appar- 
ently struck a sensitive point for he immediately inquired 
how we could get patents abroad, and that they were not 
worth anything, as he himself had made application for a 
large type machine, over a yearago. I told him I knew 
nothing about patents anyway; but the chances were that 
if Mr. Easton or Mr. Mauro said they had them allowed, 
they were not very far astray. 


—_— 
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In the course of the 
; same conversation <n: 
ont be possible for our Company to ae ti mel 
Name be o meen to be used with the lec hore ; 
Breau ee 5 ; une ae as ~~ machine is constructed “i 
! een able t : 
oe so that it would track oaeely Ho sores 
seal “ te 7 a model of a machine stepared. whith 
Siewiin ( r ws cheaply, and if our Company would 
eal ah Pe ES nS it would probably lead 
»stantial order. He said he 
i * Mac the right to use the Edison css pe 
under sir might not be willing to a and ‘ell 
ea line hee ae still you might do something a 
coir wih eir use. I suggested his correspondin ae 
pists Oty you, and believe it would be well to tak >.) ‘i 
pio hes with him direct. He says he does not ‘al vis 
faith in the Pichon b; but he haa ced fal ot 
é , a i é 
a Aiser give the best ete mekelne we masnls 
e wind up the month with the d ” 
. a + 
ee. . nr for the month of $28,675, 0 . Parts $770, 
iia iene no er. I wired you last night that we had seme 
but simpl an with any desire to blow our own hor Then 
Taesda P fs inking you would not hear from - gee 
rite: qd ‘‘ Vs oneny being New Year’s Day) and ao 
Wishing abt | a eo early date, how we came ‘at 
a : : 
happy New Year, I remain noms ‘8 bright, _prosperous:and 
Sincerely yours, 


E. D. Easton Esq., Gr 
New York City. no. W. Lyte. 


U.S. Patent Office 
Leon F. Douglass ‘ 
U8. I 
Thomas H. Macdonald } BE Nee A. 
“ , cae 
Macdonald’s Exhibit Lyle Letter of Dec. 31, 1898.” 


Jan. 23, 1900. C. ag: 
ce <3 


Exhibits. 


1550 
Important. 


Do not take these papers apart ; return them to the Ex- 
ecutive Office with your reply, which should be attached on 
and in any future communications 


top. In your reply, 
connected with this correspondence, mention the reference 


number. 
Reference number 1550. 


Subject: Attached letter from Geo. Lyle relative to Doug- 


lass and large-cylinder machines. 


Referred to Mr. Mauro, for his information. 
2 H. A. BupLona, 


Executive Officer. _ 
H. A.B. Jan. 14, 1899. 
Have written on this subject to Mr. Brown (Poole & 


Brown) Chicago. 
P. Mauro. 


Columbia Phonograph Company, 
‘ General.) 

Sole Sales Agent for The American Graphophone Company. 
Geo. W. Lyle, Manager. Long Distance Telephone. 
211 State Street. 

Cyrcaao, Inv., January 11, 99. 


My pEAR EpwakD:— 
I am just in receipt of positive information from our Mr. 

Henderson that Douglass not only has a large machine, but 

that he has shown the same. Ituses large cylinders, and he 

claims is arranged for use with Polyphone attachment. 

While I have not seen or heard the machine, I would 
take this information to be positive, as Henderson gave me 
the name of the party who had heard it. 

In the meantime, while I was at Douglass’ office yester- 
day, among other matters he took occasion to refer to several 
letters which he had written you back, in March or April, 
in which there were marked paragraphs in regard to the use 
of larger cylinders on machines, and he stated quite boldly 
that the patent had been taken out in the name of the 
wrong party. The whole intimation to my mind being that 
they are fortifying themselves against any trouble that 
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might arise if our Company had to interfere with their 
work, 

Ile did not endeavor to explain the fact that these letters 
wer written while he wasin the employ of the Grapho- 
phone Company, neither did Dhave any tak whatever on 
she sabject—stating that] knew absolutely nothing about 
ie maher. 

I send this off by first mail, so that you may at least be 
posted on the matter if the information is of any use to you. 
Yours very truly, 
Gro. W. Lyte. 


U. S. Patent Office. 


Leon F. Douglass 
08 Intf. No. 20,090, 
Thomas H. Macdonald 


“ Macdonald’s Ex. Lyle Letter Jan. 11, 1899.” 


C. E. 
Jan. 23, 1900. x 


o 


“3 


U. S. Patent Office. 
Leon F. Douglass 


v8. : 
_Thomas H. Macdonald 


“Macdonald Ex. Carbon Copy Lyle Letter of March 28, 
1899.” . 


boot No. 20,090. 


C. E. D. 
Jan. 28, 1900. NP. 


March 28, 1899. 
My prar Epwarp :— 

I have just had a call from Douglass, and he desires me 
to state that if there is any arrangement by which he could 
favor our Company in connection with the matter of Graph- 
ophone GRAND—this without injuring his rights in the 
same—he would be pleased to ‘do it; and he says that if 
you have any suggestions whatever to make he would be 
pleased to give them his immediate consideration. 


nis us 
~ and Be ee Oe ce, Re SE erent, MEO a PUNT eT 1 00- a nen ma Ri 


to 
pac we should not succeed 


trust you Wi 
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I consider this of sufficient importance for pe vit ts 


, this evening; f 
oeeh bet emg Ecol in making connections, 
ivi t. IT was 
derstand what I am driving a 0 WY 
a So oe Douglass called, as Was can’t 
soluntary on his part, and he mtn does ae oct _ 
; i d Mauro can 
what can be done; but if you an eT ek 
f which he can fix matters so th 
bed Sean bakit off without detriment to his interests, he 
oe ee eae today in connection 
have been hoping to hear from you tocay, 
with the matter, for certainly the Grand business has been 
bit hard here among our dealers. 
Yours very truly, 
o Mr. E. D. Easton ; 
. New York City. 


“ Macdonald’s Exhibit Douglass’ Letter July 20, 1893.” 
Cuicaco, July 20, 1893. 


; DEAR Mr. Easton : : ; 
ahs letter will likely wait ee you in Washington or I 
ould sent the enclosed check before. Cae 
- have been sick and just around again. I — in 
bed at the time I wanted to come and see you . s y. « 

You were very kind to cut down the price a re — 
ly surprises In sto 
 pameeaecortpntng at T ver know how to thank you 
always pleasant ones that 1 ne v eed pa 
i , them. You have so large a 
or in any way repay you for pip gate 
vi the credit side that I will never t 
Sr aie ase Tapreceate the kiduness lots more than 
00. of 
' oe Gout know how glad Iam that you are me eel 
a success of the Graphophone Business. Iam de cer . 
I saw a letter from Mr. Bell the es day which mids 
rone up one cent duc hesaid to you managin 
=. a 7 it goes to par. You will bein charge 
raph some day | hope. 
‘i = aan ie runing nicely bere and I have arranged ~ 
Gray sty sell Graphophones for me and am sure orders wi 
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come into you soon. If you will kindly ship machines to 

him on orders I will be responciable and you will of course 
recive cash for all the machines. He is not the man to 
rush the business up much but I will keep it up all possiable 
till after the Fair and then thier will be changes. Then 
westerners will see things hum or thier will be a new made 
grave out west’ Iam very ancious to see you again before 
the Fair closes. I want to go to Europe after the Fair and 
get a rest as 1 am not well at all I have lost 15 Ibs. since 
you were here and every one thinks am going to die but I 
am not. thier is not the least danger of that. I wanted to 
see what you thought of taking the new Graphophone and try- 
ing to make expenses fora few months. You know I have no 
confidence in my own ability but thought perhaps you may 
be able to sugest some way that it would be possible to do 
something with it in foreign countries. Dont put yourself 
to any trouble. { think you told me once that the rights to 
Europe were sold. In that case what would be the results 
of trying to sell machines over thier. I hope the sale of the 
machines will keep right up and you may be sure I will 
spur Gray up to do all he can out west. Iam to pay him 
$100.00 per month but it is with the proviso that be must 
earn it. He will also handel Marine Bands and with in- 
structions to promote them above all others. He will get out 
a catalogue and sell to everyone he can get. 

Mr. Tueksbery was here a few days he asked me if I did 
not want to go with the Kansas Company. 

The Midway is taking in about $50.00 per day I clear up 
about one third of that amount wut of it. 

I have written to Mary and send it to the Col. Co. think- 
ing they will forward it as I do not know where she is but 
suppose at Arcola. I hope you will come out here again 
before the Fair closes I was so busy at the time you were 
here I did not half entertain you or Mrs. Easton. Please 
give my love to her and all the little ones. Best regards to 
all and Mr. Cromlin. 

Yours Always, : 
(Signed) Leon F. Dovenass. 
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“Macdonald's Exhibit Douglass’ Letter, Sept. 26, 1893”. 


Cuicaao, September 26, 1893. 
. Easton : j 

eee this letter two telegrams I sent you today. I 
bought 100 new Graphophones with recording and panto. 
ducing diaphragms I told them I was going to sell — 0 
you if I wanted to, they are to be be brand new. a 
pick them out for you. I could not get them for coogi 
$1000.00. le asked me $20.00 each at first. | dont thin 
it will be necessary unless they would not ship right m3 me 
to pick them out. I have that priviledge and can go ¢ -_ 
for you next month if you wish. I returned a frame wol 
of the Graphophone to the factory today I set ne ox ard 
to changing the gear to Phonograph feed and he crac .! e 
frame work please have it fixed and charged to me i : 
rather hard to change them the pins fit so tight it is mos 
impossible to drive them out I would like to ne it “A 
turned as soon as possible The Graphoophone will now . 
far ahead of the Phonograph in display for = pep e 
will sce the machine in that window than any ot : — 
in Chicago. I made some fine records on the New <i ine 
out to Leachmans he is delighted with it. I . “— 
down at anytime next month and pick out thoes frame for 


d want me to. Love to all. 
“e gee (Signed) Leon F. Dovueass. 


“ Macdonald’s Exhibit, Douglass’ Letter, Mar. 30, 1898. 
No. 1.” 


Curcaco, Inx., March 30, 1898. 

Mr. Easton : 

ee monk is becoming more pleasant every day mrt and 
find I like it much better than I expected I woul ta 
that the work is started the days and a pega os 

the work is so interesting and | fea 

ss ony let off some of the stored steam only ae 
ms neious to make everything all at once. I nie = 
ome a new way of making and reproducing records or 
et a the volum of tone and the results are very en- 
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couraging but nothing yet that I can report but we now have 
our noses to the Grind Stone as Mr. Cromelin calls it and I 
have great confidence we will accomplish something. Mr. 
Lyle tells me you had Walcutt up for contempt of court I 
should think he would know better after the injunction 
issued. I believe the only one Chicago duplicating is the 
Western Phonograph Co. shall I go ahead and get up a 
case against them. I congratulate’ you on having made 
contracts with all the singers did I sugest that when I was 
in New York last I intended to but forgot whether I did or 
not it may have been old to you. I suggested to Mr. 
Cromelin while he was here that you buy the Edison Works 
he said I was about a year behind him in that it would cer- 
tainly be w fine plan you could then control record making 
completely, aid also the prices or machines. I dont be- 
lieve it would be necessary to give quite so large discounts. 
I wrote you today about My Brother handeling machines 
aud hope you will tell me any reasons you have aguinst it 
all. The baby is doing fine. Love to all. 
. Yours very truly, 
(Signed) Lxon. 


“Macdonald’s Exhibit Douglass’ Letter, March 30, 1898. 
No. 2.” 


. Cuicaco, In., March 30th, 1898. 
Dear Mr. Kasron : 


In regards to the Polyphone, would say, that my only 


thought is to do something for you. I am sure anything I 


have evér done has been with this view in mind, and I 
have never considered the question of how much I was 
going to get out of it; that has been the last thing in my 
mind. What I would like to do with this is in the same 


line, and I hope that the few things I ask will not sound as 


if I was trying to make bargains for gain for myself. What 


I would like is this, if I assign the application for a patent ~ 


to you that you will make the machine inside of one year ; 
put my name in a prominent place so it can easily be seen, 
ane inas large letters as anzon the machine. Also give 
me credit for the machine in all circular matter referring 
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i in the employ of the 

‘ne and in case | am not In es 
cee the patents run aes Be ae nin . a 
that I may have back a license to} oe eed it ean 


self, I think the machine will a i present patents run 


in the case sin e I was 


oS : é 
amounts to nothing 1n my mind, 0 


omised you. 
Tce a en arrangements Set 
| I am willing to make agreemen Ls 
i to take the chances on eae ‘ 

that is, give me the eredit whether the igen is 
Sar t if you would rather wait until the pen 
A belaté Ang it, I will, of course, as zo a ie 
mg ny other plan that would suit you be 4 em 
his piety ud it along as I said before, as I have fe im 
i oe in mind. It ought not to be hard to as y 
pie up such a contract as would be sa 


and send it out to me. 
_ With kindest regards, 
Yours very truly, 


with your approval | 
above if you are willing 


(Signed) Lon. 


, 


” 
ibi > Letter, July, 5, 1898. 
: ld’s Exhibit, Douglass ; 
ae Gurcaao, LLL., July 5, 1898. 


Dear Mr. Easton: 

i e2 
ron ome a star ae press to Roschell 
urday. Mr. Lyle went over to 
and saw the mot 
tried it on four style cur 
they all work parieoniys 

ing in your currel 
ae ‘i I think that the whole trou 


that I returned 
ag hes sas Park last Sat- 


I do not see how 
at would cause th 


gna t Mr. Cromelin saw at uh 
ms following the same threa 


tha 
In regard to the scheme 
house of two or more diaphrag 
in tandem style, would say tha 
The machine he saw belonge 


t it dees not belong to me. 


;« house with me 
the electric aes 


there can be any- 


e machine not to 
ble was because the gov- 


d to my brother. There 
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will be 
will al amas attachments of this kind fixed 
scheme po i vied as soon asI can get them. It anaes 
work for i os long ago and patented before 1 cs 
not do an zi . erican Graphophone Co. Of cou en ta 
jutival y work on it in your Jhicago Laborato rse I will 
if rsd eed work for this Company ry, it being 
; rnating current is made at t i 
een se very similar lines of the eee et a 
bass Raitt the wa Z could have fixed it up in this ated had 
otor as well as the attacl : . 
See. 98 Sy mee re I thought oan bag liga 
as it was and let me se j i 
to : e that it ati 
ty before consuming so much time on ee ie 


factory would | 
y ave no trouble i F 
from this machine. uble in making up the design 


I note what you said i it 
a‘ in regard to it not bei 
7 pea : betes to you in final shape berg dl aon, 
Bet oh “ “ ter how good the work might be, the fact Ss 
pg bee ey could to improve or kill it. ‘an e 
cP Sah peor op ies Ne ogee Ned "ay 
= ; : the matter over wi ' i 
- E noasbay about it. Perhaps I can oth os we 
joyeed y ! oe Machines outside of the Con = 
y working for you. Ishall be glad to talk the 


matter over with 
: you when ‘ 
what you think about it. FEE AOEEA CD eT: A Te 


With kindest regards, I remain 
Yours very trul 
y 
(Signed) Lon F. Dovatass. 


“Macdouald’s Exhibit, Douglass’ Letter. Nov. 12, 1898.” 
ED; Basten, Cuicaao, November 72, 1898. 
New York, N. Y. 
ae omer Mr. Easton : 
eplying to your letter of Novembe 
, » you r 7t 
say. that I think it would be best for bi a pss 


sample machine as soon as it i 
7 soon as it is completed a 
proposition as to building them and if there adie 
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for my coming East to arrange details, I shall be very giad’ ; 
to come later. 


the very near future. I hope if not already shipped that it 
may be very soon as We cannot do much until have seen 
the machine. Some of our latest experiments have proved 
fairly satisfactory and I have the Poly Graphophone here 
in such shape that it will be used unless we get something 
better. | am not anxious to fill orders until they are 
right; | dont want to get a bad reputation by sending out 
imperfect wnachines. 

As regards to using the attachment on the Graphophone 
exclusively, would say this naturally depends upon how 
well yours works and the proposition you make. You how- 
ever, understand how I feel in regard to this. I bavespent 
$250.00 in experimental work trying to fix up an attach- 
ment to sell such things as I had at command and used up 
a whole months’ time waiting for the results of these expe- 
riments, so that it was absolutely necessary that Ishould do 
something until a satisfactory Graphophone Model was con- 
structed, and you could let me know what the attachments 
were going to cost to build. ’ 

Mr. Lyle gave me your message in regard to « Jumbo” 
Itold him I should like to have one, but at the price 
$250.00, I somewhat hesitated without knowing how long 
the price is going to be maintained and how many ma- 
chines are going to be turned out. He said they were going 


to be turned out by hand and necessarily come out slow, - 


but I told him I did not see any reason why you could not 
make 25 a day by hand. After the castings are finished, 
one man could make one a day easily. I have, however, 
stirred the matter up among likely purchasers and can per- 
haps sell some anyway- Iam however obliged for the op- 
portunity to get one of the first and may decide to do so 
when I know in regard to the prices and the number there is 
to be built. 
With kindest regards I remain, 
Yours truly, 
(Signed) Lon F. DouaLass. 


‘ 
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® Macdonald’s Exhibit, Douglass’ Letter, Nov. 23, la96 
Nov. 20, 1896, 

My pear Mr. Easton: 

_ Your fine and lovely letter came today and I was de- 
lighted again. I will answer that at the office. Mr. Dick- 
inson was also greatly pleased. I wish he would let us settle 
everything we would do everything so very easily. I never 
want to impose. I think you understand me. I never want 
anything unreasonable and when I knew I was asking any- 


thing of that kind I would quickly cange when you ex-- 


plained. I know you are to kind and generous to be im- 
paitent as you haye so very often shown, Oh how the busi+ 
ness is booming we are Just inuaking things hum on the 
Slot and $25 machine we are very low on all kinds of ma- 
chines but | want to get cleaned out and then well put in a 
nice fresh stock our bank account is way up again just 
needed a little booming we had only $126.00 the first of the 


month and now nearly $10,000.00 you wont have to wait 


again I feal sure unless something bappens unlooked for. 
This letter will I fear startle you somewhat for I must con- 
fess that I am afraid | am in love and unless the yound lady 
says no I will soon end this bachalor life. Yes I am going 
to ask the important question I haven’t told Mr. Dickinson 
yet or any one so you will be the first to know. Of course 
I want very much your kind approval and trust Iam asking 
too much to have you make room for one more in your affec- 
tions for she knows all about you now. Now you must not 
laugh at me when I say she is lovely because all lovers say 
that from the time the world began but I think so. Her 
name is Victoria Adams she is one fourth Spanish but 
raised in America in a convent she lives in San Fran- 
ciso, Cal. I am going to send you her pictures 
by express as I only have thes two please send them back 
when Mrs. Easton and Hattie and the children see them. 
Please be swre and send them to my house 94 Cass street as 
no one at the office knows about them answer this letter to 
the above address because others besides myself open my 
mail there. ‘Tell my little Massy that I fear I will have to 
be a morman to take her too but tell her and Hattie that 
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they will have to have a new sister and you a new daugh- 
ter, because you have always been as kind as a father to me. 
Thats why I am going to California again you know I dont 
want to loose the race and thier is several others in the 
race one of them a very rich young fellow if he was only in the 
Phonograph business and 1 had the graphophone I know 
we could win the battle. I may not be so successful in this 
undertaking but I feel sure you will most of all wish 
me success at least I want you to. with love to all 


Yours Always, : 
(Signed) Lon, 


“Macdonald Exhibit Memorandum Graphophone Grand.” 
Memorandum Graphophone Grand. 


On Tuesday, October 18th, 1898, Leon F. Douglass of Chi- 
cago, visited the Executive office of the American Grapho- 
phone Co., at New York, and its factory at Bridgeport. 


His principal business in the East at that time was in con- - 


nection with a device invented by him and called the 
“Polyphone”. ‘This device consists substantially of two 
_reproducers arranged tandem-fashion, the object being to 
inerease to some degree the loudness of reproduction. 
While at the factory Douglass was permitted to see and hear 
the Graphophone Grand. He expressed the greatest sur- 
prise and amazement at the volume and clearness of the 
reproductions, and also expressed the fear that, as the 
Graphophone Grand produced effects far beyond those of 
the Polyphone the latter would be of no practical value. 
Ile did not say or suggest that he had invented or thought 
of anything of the sort before. On the contrary his words 
and conduct plainly showed that it was a novelty to him. 
This took place in the presence of Mr. Thomas H. Mae- 
donald, Mr. E. D. Easton and Mr. Andrew Devine. In the 
evening of the following day (October 1), Mr. Douglass 
exhibited his polyphone to Mr. Easton and Mr. 
the Waldorf-Astoria in New York. Ile then referred to the 
Grand, and to his surprise at its performance, repeating 
that he at first thought itwas © all up" with the j- Is peluotie, 
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second thoughts he believed there would still be 
onnection with the ordinary small 


but that on 
mnection with the Grand 


a field for the latter in ¢ 
records, and possibly also in cot 
records, 
Mr. Easton has diary records of the above events. 
March 1, 1899. 
terview with Mr. Doug- 


I remember very distinetly the in 
lass on the evening of Obtober 19. The facts are as briefly 


stated above. 
(Signed) Puttar Mauro. 
New York, March 1, 1899. 
The foregoing statement of events is correct to my know- 
ledge. 
(Signed) E. D. Eason. 


_ Phe foregoing statement, so far as it relates to the events 
of October 18, 1898, is correct to my knowledge. 
(Signed) ANDREW DevINE. 
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